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ISSUES PRESENTED 

(1) Did Mr. al Bahlul’s prosecution for making a political video violate the First 
Amendment? 

(2) Were the offenses charged triable by military commission under the Define and 
Punish Clause? 

(3) Did the charge of Material Support for Terrorism violate the Ex Post Facto 
Clause? 

(4) Is the Military Commissions Act an unconstitutional bill of attainder? 

(5) Did the Military Commissions Act violate the equal protection component of the 
Due Process Clause? 
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STATEMENT OF STATUTORY JURISDICTION 

 This court has jurisdiction to review all final judgments rendered by military commission 

as approved by the Convening Authority.  10 U.S.C. §§ 950c, 950f.  The instant grounds of 

appeal raise only questions of law for which this court entertains de novo review, 10 U.S.C. § 

950f(d), and relate to personal jurisdiction, the legal sufficiency of the charges and whether the 

military judge’s instructions to the members constituted plain error. See R.M.C. 905(e); United 

States v. Westmoreland, 31 M.J. 160, 163-65 (C.M.A. 1990). 
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STATEMENT OF THE CASE 

On or about 23 February 2004, the Deputy Appointing Authority preferred a single 

Conspiracy charge against Ali Hamza Ahmed Suliman al Bahlul.  This charge was supported by 

11 overt acts spanning from 1999-2001, which alleged membership in and support of al Qaeda.  

(Ex. A).  The Appointing Authority referred this charge to a military commission on or about 28 

June 2004.  (Ex. B).  On or about 8 November 2004, Judge James Robertson issued a stay in the 

military commission of Salim Hamdan.  Hamdan v. Rumsfeld, 344 F.Supp.2d 152 (D.D.C. 

2004).  This triggered a de facto halt to Mr. al Bahlul’s case as well.  On or about 31 August 

2005, the Secretary of Defense issued Military Commission Order No. 1, which substantially 

overhauled the military commission system.  (Ex. C).  On or about 4 November 2005, the 

Appointing Authority referred the Conspiracy charge to a new military commission and vacated 

all prior proceedings.  (Ex. D).  These proceedings were halted in June 2006 after the Supreme 

Court decided Hamdan v. Rumsfeld, 548 U.S. 557 (2006). 

 In October 2006, the Military Commissions Act of 2006, Pub. L. 109-366 (2006) 

(“MCA”) was signed into law.  On or about 8 February 2008, three charges were preferred 

against Mr. al Bahlul.  (R. at AE 1).  The first charge, Conspiracy, was substantively identical to 

the previously referred Conspiracy charge.  The second charge, Solicitation, alleged that Mr. al 

Bahlul had made propaganda for the purpose of recruiting al Qaeda members, specifically a 

video entitled State of the Ummah.  The third charge, Material Support for Terrorism, 

incorporated the overt acts alleged in the Conspiracy charge in support of the allegation that Mr. 

al Bahlul provided material support to a terrorist organization.  On or about 26 February 2008, 

the Convening Authority referred these charges for trial by military commission.  (R. at AE 2).   
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Mr. al Bahlul was arraigned on or about 7 May 2008.  (R. at 45).  He asserted his desire 

to represent himself and this request was granted by COL Peter Brownback, USA, who had 

served as the Presiding Officer for both of Mr. al Bahlul’s previous military commissions.  On or 

about 21 May 2008, COL Brownback was replaced by Col Ronald Gregory, USAF, as military 

judge.  (R. at AE 24).   

Col Gregory held his first hearing as military judge on 15 August 2008, where he 

revisited the issue of self-representation on motion of the government.  (R. at 53, 78-79).  The 

military judge stated his intention to engage Mr. al Bahlul in a Faretta inquiry, but Mr. al Bahlul 

refused to proceed after the government could not locate a document he had prepared for that 

purpose.  (R. at 67).  Mr. al Bahlul then absented himself from the hearing and the military judge 

revoked his pro se status.  (R. at 75-82).  On or about 24 September 2008, Mr. al Bahlul entered 

a plea of not guilty, stated his intention to boycott his trial and made objections to the military 

commission and charges.  (R. at 96, 167, 175-180).  The military judge construed this as 

preserving post-trial challenges to the charges and the system as a whole (R. at 98-99). 

 Mr. al Bahlul’s trial commenced on or about 27 October 2008.  The government called 

fourteen witnesses.  The defense remained silent throughout.  On or about 3 November 2008, 

Mr. al Bahlul was found guilty on all charges and specifications, excepting one overt act alleged 

in Charges I and III.  (R. at 916-917).  The sentencing hearing commenced that same day.  The 

government called two witnesses.  Mr. al Bahlul made an unsworn statement to the members that 

variously reaffirmed his commitment to al Qaeda.  After an hour of deliberation, the members 

sentenced Mr. al Bahlul to life imprisonment.  (R. at 992).  On or about 3 June 2009, the 

Convening Authority approved the findings and sentence without exception.  (Ex. E).  This 

instant appeal followed. 
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STATEMENT OF FACTS 

Pakistani forces captured Mr. al Bahlul and turned him over to U.S. custody in December 

2001.  (R. at 190).  He was transferred to Guantanamo Bay (“GTMO”) in January 2002.   

Mr. al Bahlul admitted most of the factual allegations against him at a hearing on 24 

September 2008.  He nevertheless pleaded not guilty, stating “I’m not guilty, and what I did was 

not a crime.”  (R. at 175).  He admits to traveling to Afghanistan in the early 1990s to fight 

against the communists and returning to Afghanistan in 1999 to join al Qaeda.  (R. at 177-178).  

He admits to swearing bayat (allegiance) to Usama bin Laden (UBL), working as technical 

support and ultimately serving as UBL’s personal secretary.  (R. at 179).  In his role as UBL’s 

personal secretary, he admits to drafting speeches as well as pledges of bayat and martyr wills 

for al Qaeda recruits.  (R. at 193-194). 

According to the government, Mr. al Bahlul’s most significant contribution to al Qaeda 

was his production of a video called State of the Ummah.  (R. at 316-322).  State of the Ummah 

is referred to in the record by various names, including The Destruction of the American 

Destroyer the U.S.S. COLE and the COLE Video.  State of the Ummah is the original name by 

which it is popularly known.  By agreement of counsel for the parties, pleadings in this case will 

refer to it as State of the Ummah for consistency. 

Mr. al Bahlul’s production of State of the Ummah is listed as an overt act in support of 

Charges I and III.  According to the government’s opening, it is also the foundation of the central 

charge in the case –Solicitation.  (R. at 321).  The government called three federal prisoners to 

testify about seeing the video at al Qaeda training camps.  Five law enforcement officers testified 

on the video’s production and the chain of custody linking it to Mr. al Bahlul.  Three 

interrogators testified about Mr. al Bahlul’s taking credit for its production.  The government 
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even called a “propaganda expert [to] breakdown this video and place it in the context of other 

propaganda products produced by al Qaeda and their purposes.”  (R. at 318).  The government’s 

entire sentencing case consisted of two victims of the attack on the U.S.S. COLE, who testified 

about their reactions to seeing State of the Ummah on the Internet. 

State of the Ummah itself is an hour-and-forty-five minute documentary that Mr. al 

Bahlul claims to have made in early 2001.  (R. at PE 31F-G).  It opens and closes with footage of 

the U.S.S. COLE overlain by a simulated explosion.  It is composed largely of news footage 

intercut with broadcast speeches by UBL and others on such issues as the Israeli-Palestinian 

conflict, the Saudi government, and the moral necessity of holy war against the West.   

It is organized into three parts –“The Problem,” “The Causes,” and “The Solution.”  The 

Problem contains news footage from and commentary on various conflicts in which Muslims are 

ostensibly being victimized.  The Causes contains footage and commentary that is primarily a 

critique of the Saudi royal family.  The Saudis are portrayed as selling out to the West and 

Muslims more broadly are accused of “loving the world and hating death,” a scriptural reference 

meaning that they have turned away from God for the allure of material possessions.  See, e.g., 

Qur'an 2:93-96; John 1:15.   

The final forty-five minutes of the video is titled “The Solution.”  This section begins 

with a plea for “migration,” specifically Muslim migration to Islamic lands.  The video then 

proceeds for thirty minutes on “preparation,” which is composed largely of training camp 

footage, intercut with speeches by UBL encouraging Muslim men to undergo spiritual and 

military training.  Lastly, the video extols the virtues of “holy war” and praises those who 

perpetrated suicide attacks against Saudi Arabia, Israel and the U.S.S. COLE.     
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SUMMARY OF ARGUMENT 

 Mr. al Bahlul conceded most of the factual allegations against him.  The objections he 

asserted prior to trial were to the legitimacy of the charges and the system as a whole.  They are 

addressed in this appeal as three constitutional challenges to the charges and two constitutional 

challenges to how personal jurisdiction is defined by the MCA.  Detailed summaries of argument 

are provided at the beginning of each assignment of error. 

 The first assignment of error is a challenge primarily to Charge II, but also to overt acts in 

support of Charges I and III.  It is appropriate to begin with this Charge, because Mr. al Bahlul’s 

creation of State of the Ummah was the centerpiece of the government’s case.  The government 

conceded that State of the Ummah was a “political argument.”  The government never presented 

any evidence, however, that State of the Ummah went beyond the limits of First Amendment 

protection.  Instead, Mr. al Bahlul’s trial very much became a prosecution of his political ideas.  

While these are ideas that most Americans find offensive and which invite condemnation, they 

are nevertheless ideas that may not be censored or prosecuted by the courts.  His conviction on 

Charge II must therefore be reversed and his case remanded for resentencing.   

 The second is a challenge to all three charges because none of them are war crimes.  

Military commissions are Article I courts whose subject matter jurisdiction is limited to war 

crimes only.  Material Support for Terrorism, Conspiracy and Solicitation are not war crimes and 

the military commission lacked any jurisdiction over them.  His conviction on these charges 

must therefore be reversed. 

 The third is a challenge to Charge III on ex post facto grounds.  Charge III alleges that 

Mr. al Bahlul provided material support to a terrorist organization from 1999-2001 in 
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Afghanistan and Pakistan.  Material support for a terrorist organization, however, was not an 

extraterritorial crime until 2004.  Because he could not be charged with this offense at the time of 

his capture in 2001, he could not be charged with it in 2008.  His conviction on this charge must 

therefore be reversed and his case remanded for resentencing on any remaining charges. 

 The fourth and fifth are challenges to how personal jurisdiction is defined by the MCA.  

The MCA limits personal jurisdiction to “alien unlawful enemy combatants” (“AUEC”).  This 

limitation suffers from two related, but distinct, constitutional infirmities rooted in Congress’ 

effort to single out a known group of individuals for special prosecution and rights deprivation.  

First, Congress reverse-engineered the AUEC definition to single out GTMO detainees by virtue 

of their irreversible past conduct.  This makes the MCA an unconstitutional bill of attainder.  

Second, AUEC status hinges on the suspect classification of alienage in violation of the equal 

protection component of the Due Process Clause.  The legislative history of the MCA reveals 

demonstrable animus toward aliens, as such, and a Congressional motive to discriminate against 

aliens, precisely because it would avoid the political accountability that would result if military 

commissions had jurisdiction over citizens.  In both respects, the MCA is unprecedented and 

violates some of the most basic non-discrimination principles in the Constitution.  On either 

ground, therefore, the military commission lacked personal jurisdiction over Mr. al Bahlul and 

his conviction must be reversed. 
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ERRORS AND ARGUMENT 

I. MR. AL BAHLUL WAS CONVICTED ON THE BASIS OF POLITICAL SPEECH IN VIOLATION 
OF THE FIRST AMENDMENT. 

The government’s case on Charge II specifically, and against Mr. al Bahlul more broadly, 

revolved around one central allegation: State of the Ummah “is propaganda, a political argument 

and indoctrination of solicitation.”  (R. at 316-17).  “One of the central goals of the al Qaeda 

organization was to bring forth an Islamic government that met the desires of the leadership of al 

Qaeda, of Usama bin Laden and Ayman Zawahiri.”  Mr. al Bahlul was convicted because he 

helped “to spread this message.”  Id. 

The First Amendment, however, bars the prosecution of political argument except in a 

few narrow circumstances, such as incitement.  Here, no reasonable trier of fact could find that 

State of the Ummah rises to the level of incitement under Brandenburg v. Ohio, 395 U.S. 444, 

447 (1969).  The record instead shows that State of the Ummah is exactly what the government 

contended it was –a political argument that provoked the very kind of debate and dissent that 

warrants its protection per se under the First Amendment.  Additionally, it was incumbent upon 

the military judge to instruct the members on what speech is and is not criminal.  This he did not 

do and the government exploited this fact to put Mr. al Bahlul’s political beliefs on trial. 

To be clear, Mr. al Bahlul is not claiming First Amendment rights on the battlefield.  He 

is not claiming any affirmative right that he could assert to enjoin the government’s ability to 

wage war by, for example, targeting enemy radio stations.  

Prosecution, however, is different.  Mr. al Bahlul was brought into the jurisdiction of the 

United States and criminally tried in a court system established by congressional act.  All of the 

witnesses who testified about his video were Americans and the government repeatedly 
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emphasized how his video was directed toward American audiences.  The government cannot 

use the courts to suppress ideas, most especially ideas shared with and relevant to Americans. 

There is little doubt that Mr. al Bahlul is not a sympathetic defendant.  He embraces an 

ideology that glorifies violence, justifies terrorism and opposes constitutional democracy.  

Charge II, however, unconstitutionally conflates offensive behavior with criminal behavior.  As 

offensive as it may be, State of the Ummah is speech that falls within the core protections of the 

First Amendment, which forbids the prosecution of “the thoughts, the beliefs, the ideals of the 

accused . . . .”  (R. at 892). 

a. The First Amendment governs any judicial proceeding that seeks to impose civil or 
criminal liability for speech. 

i) Even if aliens cannot file lawsuits to enjoin government action abroad, 
the First Amendment governs the adjudication of liability by U.S. courts. 

The First Amendment governs what legal liability U.S. courts can impose for speech.  

See New York Times v. Sullivan, 377 U.S. 254, 265 (1964).  Mr. al Bahlul was prosecuted in a 

U.S. court.  That court was convened on U.S. territory pursuant to a congressional law.   

While the Supreme Court has never decided a case that involved the imposition of 

liability for foreign speech, the lower state and federal courts have treated the application of the 

First Amendment in such cases as a virtual given.1  This has been true even when a defendant’s 

only contacts with the United States were the solicitation of others to commit crimes here.  In 

                                                 
1 See, e.g., Am. Land Program v. Bonaventura Uitgevers Maatschappij, 710 F.3d 1449 (10th Cir. 1983) (stating that 
the First Amendment would apply to the substantive libel claims against Dutch journalists); Sarl Louise Ferand v. 
Viewfinder, 406 F.Supp.2d 274 (S.D.N.Y. 2005) (recognition of foreign judgment bound by fair use), remanded for 
further findings of fact, 489 F.3d 474 (2nd Cir. 2007); Yahoo v. La Ligue Contre Le Racisme et l’Antisemitisme, 169 
F.Supp.2d 1181 (N.D.Cal. 2001) (refusal to recognize a foreign injunction against Nazi Internet postings), rev’d on 
other grounds, 433 F.3d 1199 (9th Cir. 2006); Mattel v. MCA Records, et al., 28 F.Supp. 2d 1120 (C.D. Cal 1998) 
(fair use applied to Swedish rock song about “Barbie”); Bryks v. Canadian Broadcasting Company, 928 F.Supp 381 
(S.D.N.Y. 1996) (First Amendment libel standard applied in an action by a U.S. citizen against a Canadian news 
organization); DeRoburt v. Gannett, 83 F.R.D. 574 (D.H.I. 1979) (holding that the First Amendment applies to any 
libel action brought in U.S. courts); Telnikoff v. Matusevich, 347 Md. 561 (Md. 1997) (refusal to recognize a foreign 
libel judgment that was inconsistent with the First Amendment); Bachanan v. India Abroad, 585 N.Y.S.2d 661 
(N.Y. Sup. Ct. 1992) (refusal to recognize a foreign libel judgment that was inconsistent with the First Amendment). 



  11  

United States v. Aguilar, 883 F.2d 662 (9th Cir. 1989), cert. denied, 498 U.S. 1046 (1991), 

abrogated on other grounds by Pub. L. 99-603, Title I, Part B, § 112 (1986), the defendants were 

convicted for running an “underground railroad” that illegally smuggled Central American 

refugees into the United States via Mexico.  One of the defendants, Ramon Dagoberto Quinones, 

operated exclusively on the Mexican side of the border.  He was convicted for instructing illegal 

immigrants on how to find an unguarded hole in the border fence and refuge once through.  He 

argued on appeal that this was protected speech.  Id. at 684.   

Though Quinones did not prevail on the merits, the Court of Appeals never doubted the 

applicability of the First Amendment.  It applied the First Amendment test that the Supreme 

Court laid out in Brandenburg and held that Quinones’ speech was “intended and likely to 

produce or incite an imminent lawless act.”  Aguilar, 883 F.2d at 684.  Neither Quinones’ 

citizenship nor the fact that the alleged conduct took place abroad was even relevant.2 

To be clear, the issue is not whether Mr. al Bahlul enjoyed First Amendment rights on the 

battlefield.  Though the Supreme Court has never specified what entitlement aliens have to First 

Amendment rights abroad, it has identified legitimate reasons to be cautious about granting them 

rights of action to enjoin U.S. foreign policy.  In Kleindienst v. Mandel, 408 U. S. 753 (1972), for 

example, a self-described “revolutionary Marxist” sued for entry into the United States on First 

Amendment grounds.  The Court ultimately denied his claim, not on speech grounds, but 

because he had “no constitutional right of entry to this country as a nonimmigrant or otherwise.”  

Id. at 762; see also United States ex rel. Turner v. Williams, 194 U.S. 279 (1904).  Likewise, in 

Johnson v. Eistentrager, 339 U.S. 763 (1950), the First Amendment was not before the court, but 

dicta from the majority opinion doubted whether aliens in a theatre of war could sue to enjoin the 

                                                 
2 In fact, Quinones unsuccessfully asserted that he had so few contacts with the United States, in terms of citizenship 
and property, that the court had no personal jurisdiction over him.  Aguilar, 883 F.2d at 692. 
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military’s infringement of their freedom of speech, right to bear arms, or other constitutional 

rights.  The Court reasoned that it would be bizarre to let aliens file lawsuits in U.S. courts to 

assure constitutional rights against “the military’s efforts to contain ‘enemy elements, guerilla 

fighters, and ‘were-wolves.’”  Boumediene v. Bush, 128 S.Ct. 2229, 2261 (2008) (quoting 

Eisentrager, 339 U.S. at 784). 

Mr. al Bahlul did not, however, file a lawsuit in a U.S. court.  He was haled into one for 

criminal prosecution.  The question is not what rights Mr. al Bahlul had in Afghanistan, but the 

extent to which U.S. courts can punish political speech.  Cf. United States v. Verdugo-Urquidez, 

494 U.S. 259, 264 (1990) (distinguishing between constitutional violations that occur abroad, 

and constitutional violations that occur “at trial.”).  Unlike exclusion in Kleindienst or the waging 

of war in Eisentrager, the adjudication of legal liability is not a plenary power of the political 

branches.  It is a judicial power; even when entrusted to Article I courts.  Freytag v. C.I.R., 501 

U.S. 868, 889-891 (1991).  Though it is reasonable to assume that military campaigns might be 

immune from judicial review, the courts are not an instrument of military policy.  “The courts 

can exercise only the judicial power, can apply only law, and must abide by the Constitution . . . 

.”  Korematsu v. United States, 323 U.S. 214, 249 (1944) (Jackson, J. dissenting). 

ii) Mr. al Bahlul’s prosecution for speech has a chilling effect on 
Americans’ access to information from abroad. 

The courts must abide by the First Amendment, in particular, because its protection of 

speech is not simply, or even primarily, for the benefit of the defendant.  It is for society at large.  

First Nat. Bank of Boston v. Bellotti, 435 U.S. 765, 783 (1978).  Irrespective of Mr. al Bahlul’s 

personal entitlement to self-expression, the government cannot use the courts to chill Americans’ 
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access to information and ideas from abroad.  See Kleindienst, 408 U.S., at 764-65.3  In Lamont 

v. Postmaster, 381 U.S. 301, 305 (1965), for example, the Court struck down import restrictions 

on foreign political propaganda precisely because it operated “as a limitation on the unfettered 

exercise of the addressee’s [viz. U.S. citizens’] First Amendment rights.”  

The particular facts of the government’s case against Mr. al Bahlul substantially 

implicate the First Amendment rights of Americans.  The three government witnesses, who were 

offered as State of the Ummah’s intended audience, were U.S. citizens.  The government’s 

“propaganda expert” testified that State of the Ummah is not only directed at a U.S. audience, it 

is in fact viewed widely in the Untied States.  (See, e.g., R. at 766, 813 & 815).  The 

government’s sentencing case centered on the reactions Americans had to seeing State of the 

Ummah on the Internet.  (R. at 957-958). 

The government cannot punish, and thereby chill, the dissemination of information that is 

protected by the First Amendment.  This is true whether the restraint on speech comes at the 

point of delivery (as in Lamont) or the point of origin (as here).  Otherwise, the “right to receive 

information and ideas,” including from abroad, would be illusory.  Kleindienst, 408 U.S., at 672.  

Not only could the government arrest aliens abroad for sending Americans letters or Internet 

postings, domestic politicians could (and would) sue foreign journalists for libel or other civil 

claims without having to overcome any First Amendment defenses, such as truth or lack of 

malice.  See, e.g., McFarlane v. Ben-Menashe, 1995 WL 129073 (D.D.C. 1995) (libel action by 

a U.S. politician against a foreign journalist).  Such a rule would stifle Americans’ ability to get 

                                                 
3 In Kleindienst, the Court recognized that the petitioner could stand in to assert the First Amendment rights of 
American citizens and held that those rights were implicated by his exclusion.  Ultimately, however, the Court 
declined to second guess the Attorney General’s stated rationale for exclusion, which was rooted in the petitioner’s 
past visa abuse.  In so doing, it emphasized that it was declining to decide whether an unambiguous case of 
viewpoint discrimination could have survived First Amendment scrutiny.  Kleindienst, 408 U. S. at 770. 
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information on precisely the areas of public concern, such as foreign policy, where the opinions 

of the rest of the world matter most to our own political decisions.   

Agree or disagree with its message, State of the Ummah provides a valuable window into 

the anxieties and grievances of a substantial number of Muslims inside and outside the United 

States.  It is a political argument on what has proven to be the dominant political debate of the 

past decade.  If nothing else, it warrants the protection of the First Amendment so that Americans 

can have the information they need “to cope with the exigencies of their period.”  Thornhill v. 

Alabama, 310 U.S. 88, 102 (1940). 

iii) The fact that Mr. al Bahlul’s trial was held at GTMO is irrelevant 
with respect to the application of the First Amendment. 

Lastly, the fact that Mr. al Bahlul’s trial took place in GTMO has no bearing on the 

applicability of the First Amendment.  In Boumediene, the Supreme Court squarely held that 

GTMO is U.S. territory.  Boumediene, 128 S.Ct. at 2262.  Like the other unincorporated 

territories acquired in the Spanish-American War, such as Puerto Rico and Guam, “the 

Constitution has independent force in these territories, a force not contingent upon acts of 

legislative grace.”  Id. at 2254.  In so holding, the Court cited the case of Downs v. Bidwell, 182 

U.S. 244 (1901), which listed the rights of the First Amendment as among those “natural rights 

enforced in the Constitution,” which apply by simple virtue of being “indispensible to a free 

government.”  Id. at 282. 

b. State of the Ummah is protected speech as a matter of law. 

i) Authoring political propaganda enjoys per se protection from 
prosecution under the First Amendment. 

Black letter Constitutional law places freedom of expression in a “preferred position.”  

Murdock v. Pennsylvania, 319, U.S. 105, 115 (1943).  No expression is more protected from 

prosecution than political expression.  The fact that the government has identified State of the 
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Ummah as a political argument means that it “is entitled to the most exacting degree of First 

Amendment protection.”  F.C.C. v. League of Women Voters, 468 U.S. 364, 375-76 (1984).   

The Supreme Court has passed upon the protection afforded to foreign political 

propaganda, as such, on at least two occasions.  In Lamont, discussed above, the Court struck 

down import restrictions on foreign political propaganda, without even doubting its protection 

under the First Amendment.  It was as much a part of the “flow of ideas to the public” as union 

advocacy or religious leafleting.  Lamont, 381 U.S. at 306.  Likewise, in Meese v. Keene, 481 

U.S. 465 (1987), the Court upheld a law that required the labeling of foreign political 

propaganda, because “the term ‘political propaganda’ does nothing to place regulated expressive 

materials ‘beyond the pale of legitimate discourse.’”  Meese, 481 U.S. at 480.  In so holding, the 

Court stated that what invalidated the statute in Lamont was not the government’s description of 

the mail as “propaganda,” but the fact that Congress had sought to “prohibit, edit, or restrain the 

distribution of advocacy materials in an ostensible effort to protect the public from conversion, 

confusion or deceit.”  Meese, 481 U.S. at 480. 

Indeed, the fact that people find State of the Ummah offensive is perhaps the best 

indication that it fills a necessary place in the marketplace of ideas.  At a minimum, it invites 

public condemnation and a reaffirmation of the core values it ostensibly seeks to undermine.  See 

Terminiello v. Chicago, 337 U.S. 1, 4 (1949).  The government’s concession that State of the 

Ummah is “propaganda” and “political argument” alone, therefore, warrants reversal of Mr. al 

Bahlul’s conviction on Charge II and remand for resentencing on any remaining charges. 
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ii) In order to prosecute the creator of a broadcast message for soliciting 
criminal conduct, the government must show that it rises to the level of 
incitement under Brandenburg. 

Irrespective of whether propaganda enjoys per se immunity from prosecution, 

propaganda is still speech.  The fact that it is hateful or offensive does nothing to make it illegal.  

See United States v. Wilcox, 66 M.J. 442, 446-47 (C.A.A.F. 2008) (racist Internet postings are 

protected by the First Amendment, unless prejudicial to good order and discipline).  Because 

juries often fail to make this distinction and because of the substantial public interest in 

protecting free expression, appellate courts must make a de novo determination of whether 

speech falls into one of the recognized exceptions to the First Amendment.  Jacobellis v. State of 

Ohio, 378 U.S. 184, 190 (1964).  Since the government’s argument rested on State of the 

Ummah’s power to inspire violence, this Court must determine de novo whether it meets the 

standard set forth in Brandenburg v. Ohio, 395 U.S. 444 (1969).   

The facts of Brandenburg are similar to those here.  The defendant was convicted on the 

basis of a filmed Ku Klux Klan rally in June 1964, which depicted hooded Klansmen 

brandishing firearms, parading around a burning cross and shouting racist epithets, such as “This 

is what we are going to do to the niggers,” “Send the Jews back to Israel,” “Bury the niggers,” 

“We intend to do our part” and “Nigger will have to fight for every inch he gets from now on.”  

The film showed the defendant proclaim to the armed crowd, “if our president, our Congress, our 

Supreme Court, continues to suppress the white, Caucasian race, it’s possible that there might 

have to be some revengeance taken.”  Brief for Appellant, at 4-6, Brandenburg v. Ohio, 395 U.S. 

444 (1969) (No. 69-492), 1969 WL 136813. 

Given the politics of civil rights in 1964 Ohio, brandishing weapons and calling for 

violence against minorities was not abstract.  The Klan was responsible for scores of homicides, 

bombings and acts of terrorism during this period.  In fact, less than a month before briefing was 
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submitted in Brandenburg, Ohio police disrupted a plot by members of the Klan’s local chapter 

to assassinate the Justices of the Supreme Court.  Ex-Cop Here Quizzed on Klan Murder Plot,  

CHICAGO TRIBUNE, Dec. 27, 1968.   

The Court decided Brandenburg, therefore, fully aware that the advocacy of violence is 

often accompanied by violence.  Nevertheless, it reversed the conviction on the ground that the 

government cannot “forbid or proscribe advocacy of the use of force or of law violation except 

where such advocacy is directed to inciting or producing imminent lawless action and is likely to 

incite or produce such action.”  Brandenburg, 395 U.S. at 447.    

In its subsequent cases, the Court has clarified that for lawless action to be “imminent,” 

the speaker must be addressing specific individuals, who are intended and likely to act without 

further deliberation.  Hess v. Indiana, 414 U.S. 105, 108-109 (1973).  Moreover, the advocacy of 

violence, even when violence has in fact occurred, cannot be prosecuted unless the government 

demonstrates an unambiguous causal link between the speech itself and the likely provocation of 

imminent lawlessness.  NAACP v. Claiborne Hardware, 458 U.S. 886 (1982).  The mere 

tendency of speech, especially broadcast messages, to encourage illegality is insufficient to 

sustain a conviction.  Cf. Lorillard Tobacco v. Reilly, 533 U.S. 525 (2001). 

iii) The record is unambiguous that State of the Ummah does not meet the 
standard for incitement. 

Here, the government built its case on State of the Ummah’s purported power to: 

push these people to get them into a frenzy, a frenzy state where their anger and 
their resentment and their hatred would push them to be willing to sacrifice 
themselves, their families, their wealth, everything in their possession in order to 
carry out the mission of punishing the United States. 

(R. at 793 (testimony of Mr. Kohlmann)).  The government impugned its use of music to 

“increase [its] emotional appeal.”  (R. at 783 (testimony of Mr. Kohlmann)).  Trial counsel 

described it as a “nonkinetic weapon,” (R. at 893), “a weapon that will never cease to fire,” (R. at 
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957-958), and a “virus” that “creates more hate” and “creates more terrorism.”  (R. at 954).  “The 

message that that video sends every time it is played is blood.  Blood.  Destruction.  

Destruction.”  (R. at 954).   

What trial counsel never did was introduce any evidence to show that State of the Ummah 

was likely to provoke, or was even capable of provoking, imminent illegality.  In fact, the 

government’s own witnesses testified to the contrary.  The government called three witnesses 

named in Charge II; American citizens who had traveled to al Qaeda training camps and were 

shown State of the Ummah.  The first witness, Mr. Goba, stated that the message he took from 

the video was the moral necessity to migrate to Afghanistan and prepare for war against the 

West.  (R. at 638-639).  The government’s second witness, Mr. Taher, testified that when the 

video was shown at an al Qaeda guesthouse in Pakistan, where the audience was presumably 

self-selected to be most receptive to incitement, there “wasn’t really that much of a reaction at 

the guesthouse, no.”  (R. at 666).   Even when shown at a training camp in Afghanistan, the 

strongest emotional reactions came during “a clip of women being pushed around and beaten 

with batons.”  (R. at 667-668).  The government’s third witness, Mr. Alwan, confirmed this, (R. 

at 697-698), and further testified that rather than stifling deliberation, the video provoked an 

extensive debate between al Qaeda recruits over whether suicide bombing could be morally 

justified.  (R. at 692-693).  Far from provoking a “frenzy,” both Mr. Taher and Mr. Alwan 

testified that watching the video made them less likely to join al Qaeda on ideological grounds.  

(R. at 671 (testimony of Mr. Taher); 695-696 (testimony of Mr. Alwan)). 

What is also clear from their testimony (and from viewing State of the Ummah) is that it 

does not incite or even specify immediate action of any kind.  By the government’s own 

concession, it is propaganda directed at spreading a political message to a mass audience.  
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Indeed, trial counsel was left arguing that it had such vaguely stated objectives as to “motivate 

more attacks of a similar nature” to the COLE attack. (R. at 933).  At worst, therefore, State of 

the Ummah is the kind of “advocacy of illegal action at some indefinite future time,” that is 

insufficient as a matter of law to be prosecuted under Brandenburg.  Hess, 414 U.S. at 108.  

Accordingly, Mr. al Bahlul’s conviction on Charge II should be reversed and his case remanded 

for resentencing on any remaining charges. 

c. The military judge failed to instruct the members on the standard for incitement or on 
the probative value of protected speech as evidence. 

Even if there is an argument that State of the Ummah rises to the level of incitement, it 

was incumbent upon the military judge to instruct the members that Mr. al Bahlul could only be 

found guilty if the video was intended and likely to bring about specific and imminent illegality.  

Street v. United States, 394 U.S. 576 (1969) .  The military judge did nothing of the kind.  With 

respect to Charge II, the military judge’s instructions defined the offense perfunctorily.  (R. at 

860).  He gave no limiting instruction that the object offenses had to be specifically identified, 

imminent, or likely to come about.  In fact, the military judge gave no limiting instructions of 

any kind.4  This was a clear abdication of the “military judge's independent duty to determine 

and deliver appropriate instructions. . . .”  Westmoreland, 31 M.J. at 164. 

Trial counsel’s closing made the need for limiting instructions both more apparent and 

more essential.  Trial counsel repeatedly and erroneously asserted that Mr. al Bahlul’s 

criminality was rooted in his advocacy of violence.  “He advocates attacking civilians, he 

advocates attacking civilian objects, he advocates attacks, murder, and destruction of property in 

violation of the law of war through suicide operations.”  (R. at 884 (emphasis added); see also R. 
                                                 
4 Notably, the instructions the military judge did give on Charge II were replete with errors.  (R. at 861, 863, 866, & 
869).  They were apparently adapted from Charge I.  (R. at 881-882).  While ultimately corrected, the confusion of 
the members was apparent.  (R. at 906-907).  Likewise, the military judge erroneously included “propaganda” in the 
definition “material support,” which implied that propaganda was illicit.  See III(b) infra. 
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at 885-886).  Compare Claiborne Hardware, 458 U.S. at 909.  Only occasionally did trial 

counsel even mention the word “incite,” which is irrelevant since neither the instructions nor the 

charge sheet “in any way refined the statute’s bald definition of the crime in terms of mere 

advocacy not distinguished from incitement to imminent lawless action.”  Brandenburg, 395 

U.S. at 448. 

 At sentencing, the government’s witnesses testified principally about how offended they 

were after seeing State of the Ummah on the Internet.  This testimony had no probative value.  “It 

is firmly settled that under our Constitution the public expression of ideas may not be prohibited 

merely because the ideas are themselves offensive to some of their hearers.”  Street, 394 U.S. at 

592; see also Dawson v. Delaware, 503 U.S. 159 (1992).  Irrespective of whether it should have 

been admitted, the military judge had an independent duty to provide guidance on how to 

evaluate its legal significance.  United States v. Greaves, 46 M.J. 133, 139 (C.A.A.F. 1997). 

 Ultimately, what makes the military judge’s failure to give any First Amendment 

instructions so prejudicial is that the government’s case was an unabashed prosecution of Mr. al 

Bahlul for his ideas.  Trial counsel’s closing summed it up well: 

The chief evidence that you have in this case is a product of the accused himself, 
the video [State of the Ummah].  You know from the evidence that you heard that 
this contains the thoughts, the beliefs, the ideals of the accused, which also 
happen to accord with the leader of the organization that he joined in 1999, al 
Qaeda. 

(R. at 892-93).   

Even Mr. al Bahlul’s book collection was introduced as evidence against him.   (R. at 

900).5  While courts have allowed books to be introduced into evidence to corroborate motive, 

                                                 
5 Notably, the government admitted only the covers of the books, which had titles such as “The Day of Rage,” (R. at 
AE 39-O), “America’s intervention in the Islamic nations,” (R. at AE 39-H), and “The importance of the emerging 
information war and its impact on the Middle East.”  (R. at AE 39-L).  According to trial counsel, all the 
government wanted the members to know was “the subject of the book which is shown by the title.”  (R. at 292). 
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they cannot be used to vilify the accused.  It is precisely in such circumstances that federal courts 

have required jury instructions, which emphasize that the accused’s political beliefs are not on 

trial.  See, e.g., United States v. Curtin, 489 F.3d 935, 941 (9th Cir. 2007); United States v. 

Salameh, 152 F.3d 88, 112 (2d Cir. 1998).   

Mr. al Bahlul’s conviction on Charge II and of overt acts in support of Charges I and III 

rested upon his creation of State of the Ummah.  (R. at AE 74).  Nothing on its face nor the 

record shows that it rises to the level of criminal incitement.  If there is any doubt or if there is an 

alternative theory of liability to sustain his conviction, it was necessary for the members to make 

that determination and to make it on the record.  Street, 394 U.S. at 585.  They did not do so.  

The military judge gave them no guidance on how to do so.  Trial counsel encouraged them to 

turn al Bahlul’s trial into a trial of his ideology.  From being told that Mr. al Bahlul spread a 

“virus” that “creates more terrorism” to being offered his personal library as incriminating 

evidence, there is little doubt that this is what the members did.  At a minimum, therefore, Mr. al 

Bahlul’s conviction and sentence should be vacated and his case remanded for retrial. 

II. MR. AL BAHLUL’S CONVICTION MUST BE REVERSED BECAUSE NONE OF THE CHARGES 
ARE WAR CRIMES TRIABLE BY MILITARY COMMISSION. 

 Military commissions derive their authority from Congress’ enumerated power under the 

Define and Punish Clause.  Accordingly, their jurisdiction only extends to war crimes.  Whether 

a crime is a war crime is a question of international, not domestic law.  The charges against Mr. 

al Bahlul are inchoate offenses that are not recognized as violations of international law.  Indeed, 

subsequent to his trial, the government has represented to Congress that one of the charges of 

which he was convicted, Material Support for Terrorism (“Material Support”), is not in fact 

triable by military commission.  
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a. Because they are Article I courts, military commissions have subject matter jurisdiction 
over war crimes only. 

 Article III limits Congress’ power to establish federal courts of general jurisdiction, so 

called “constitutional courts” or “Article III courts.”  U.S. CONST., ART. III § 2.  Article III does 

not, however, limit Congress’ ability to create special-purpose courts to implement its other 

enumerated powers, so called “legislative courts” or “Article I courts”.  Ex parte Bakelite 

Corporation, 279 U.S. 438, 449 (1929).  Military courts are Article I courts.  United States v. 

Denedo, 129 S.Ct. 2213, 2221 (2009).  Courts-martial are established pursuant to Congress’ 

authority to regulate the Armed forces.  Weiss v. United States, 510 U.S. 163, 166-169 (1994).  

Military commissions are established pursuant to Congress’ authority to “define and punish 

offenses against the laws of nations.” U.S. CONST., ART. I § 8, cl. 10; Ex parte Quirin, 317 U.S. 

1, 26-28 (1942). 

 As Article I courts, military commissions are “courts of special and limited jurisdiction.”  

Cf. Runkle v. United States, 122 U.S. 543, 555 (1887).  Because their only purpose is to “punish 

offenses against the laws of nations,” their subject matter jurisdiction is necessarily limited to 

those offenses.  See Hamdan, 548 U.S. at 597 (plurality op.); Hamdan, 548 U.S. at 683 (Thomas 

J., dissenting); Quirin, 317 U.S. at 28; see also WILLIAM WINTHROP, MILITARY LAW AND 

PRECEDENTS 839 (2d Ed. 1920); Testimony of David Kris, Assistant Attorney General, at 3 

(“The President has made clear that military commissions are to be used only to prosecute law of 

war offenses.”).6 

                                                 
6 Prosecuting Terrorists: Civilian and Military Trials for GTMO and Beyond: Hearing before the Senate Comm. on 
Judiciary, 111th Cong. (28 July 2009) available at 
http://judiciary.senate.gov/hearings/testimony.cfm?id=4002&wit_id=8156 
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b. Congress cannot criminalize conduct as a war crime if the conduct is not recognized as 
a violation of international law.    

 The Define and Punish Clause is not a plenary grant to Congress to define any and all 

conduct as a violation of the law of nations.  Since the founding, the purpose of the Define and 

Punish Clause was understood as enabling Congress to conform U.S. law to international law in 

the regulation of international crime and commerce.  JOSEPH STORY, COMMENTARIES ON THE 

CONSTITUTION § 1160.  When Attorney General James Speed rendered an opinion on the legality 

of military commissions for the trial of President Lincoln’s assassins, he took for granted that 

“Congress has the power to define, not to make, the laws of nations . . . .  Hence Congress may 

define those laws, but can not abrogate them.”  James Speed, Opinion of the Constitutional 

Power of the Military to Try and Execute the Assassins of the President, 11 U.S. Op. Atty. Gen. 

297 (1865) (emphasis added). 

When Congress legislates for military commissions, it can only vest them with 

jurisdiction over offenses that are recognized as violations of the law of war.  Quirin, 317 U.S. at 

29.  The law of war is a body of international law that governs armed conflicts, and the phrase 

“law of war” necessarily refers to a body of international law.  Ex parte Valladigham, 1 Wall. 

243, 249 (1864).  Whether or not a crime is a war crime is therefore a judicial question on the 

content of international law.  See The Nereide, 9 Cranch 388, 423 (1815) (Marshall, C.J.); United 

States v. Furlong, 5 Wheat. 184, 198 (1820).   

The standard courts must use to determine whether or not an offense is a war crime is 

well established.  The law of nations “may be ascertained by consulting the works of jurists, 

writing professedly on public law; or by the general usage and practice of nations; or by judicial 

decisions recognizing and enforcing that law.” Filartiga v. Pena-Irala, 630 F.2d 876, 880 (2d 

Cir. 1980), (citing United States v. Smith, 5 Wheat. 153, 160-61 (1820)).  Most importantly, a 
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war crime must “grow, by the general assent of civilized nations, into a settled rule of 

international law.”  The Paquete Habana, 175 U.S. 677, 694 (1900). 

c. Providing Material Support for Terrorism is not a war crime triable by military 
commission. 

 Duly authorized agents of the government have represented to Congress that the Material 

Support cannot plausibly be described as a war crime.  In testimony before various 

Congressional committees, Assistant Attorney General Kris has stated that “[a]lthough 

identifying traditional law of war offenses can be a difficult legal and historical exercise, our 

experts believe that there is a significant likelihood that appellate courts will ultimately conclude 

that material support for terrorism is not a traditional law of war offense . . . .”7 

As is laid out in detail in section III(a)(ii) infra, Material Support is a novel domestic 

crime.  This very novelty undercuts any serious argument that it has obtained the “general assent 

of civilized nations” as a war crime.  Even in the context of the War on Terror, no one claimed 

that Material Support offenses were triable by military commission until the passage of the 

MCA.  This included both systems before which Mr. al Bahlul was previously charged.  

(Military Commission Instruction No. 2, Ex. F).  Likewise, the White House’s proposed draft of 

the MCA listed no Material Support offenses.  (Enemy Combatant Military Commissions Act § 

247, Ex. G).   

Mr. al Bahlul could not be tried by military commission for Material Support when he 

was first charged in 2004 and the government has all but conceded he could not be charged with 

it in 2009.  His conviction on Charge III must, therefore, be reversed and his case remanded for 

resentencing on any remaining charges.  

                                                 
7 See supra note 6 at 3. 
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d. Conspiracy is not a war crime triable by military commission. 

 When the Supreme Court invalidated the previous military commission system, in which 

Mr. al Bahlul was charged solely with Conspiracy, a plurality of the court devoted fifteen pages 

of its opinion to demonstrating how the government failed to make even a “‘merely colorable’ 

case for inclusion of conspiracy among those offenses cognizable by law-of-war military 

commission.” Hamdan, 548 U.S. at 598-613.  In fact, no law-of-war tribunal since Nuremberg 

has prosecuted a conspiracy to commit future war crimes as a completed offense.  Id. at 610 

(plurality op.); Prosecutor v. Milutinovi, Decision on Dragoljub Ojdani’s Motion Challenging 

Jurisdiction—Joint Criminal Enterprise, Case No. IT–99–37–AR72, ¶ 26 (21 May 2003).8 

 This is because international law does not recognize inchoate war crimes.  Principles of 

International Law Recognized in the Charter of the Nuremberg Tribunal and in the Judgment of 

the Tribunal, U.N. GAOR, 5th Session, Supp. No. 12, Principle VII, U.N. Doc. A/1316 (1950) 

(only complicity in the commission of a crime is a crime); Hamdan, 548 U.S. at 604; WINTHROP 

at 841.  In the context of an armed conflict, the ever-present danger of guilt by association with 

the enemy is made far more significant if liability can be imposed for unaccomplished crimes.   

Mr. al Bahlul was found guilty on Charge I for a broad conspiracy supported by 11 overt 

acts.  None of these overt acts, however, were themselves war crimes.  His conviction on Charge 

I must therefore be reversed and his case remanded for resentencing on any remaining charges. 

e. Solicitation is not a war crime triable by military commission. 

The analysis that is fatal to Conspiracy is equally fatal to Solicitation.  The law of war 

does not recognize inchoate war crimes.  Indeed, the elements of Solicitation and Conspiracy are 

                                                 
8 The only superficial exception is with respect to the crimes of genocide and aggressive war.  See Hamdan, 548 
U.S. at 610 (plurality op.).  Both genocide and aggression, however, are policy crimes, not war crimes. 

 



  26  

largely identical, with solicitation being all but subsumed by the crime of conspiracy.  Cf. United 

States v. Carter, 30 M.J. 179, 181-182 (C.M.A. 1990).  Mr. al Bahlul’s conviction on Charge II 

must therefore be reversed and his case remanded for resentencing on any remaining charges. 

III. CHARGE III VIOLATED THE EX POST FACTO CLAUSE AND WAS ERRONEOUSLY DEFINED 
BY THE MILITARY JUDGE. 

a. Mr. al Bahlul’s conviction of Material Support for Terrorism must be reversed because 
it was not a crime at the time of the relevant conduct. 

Criminal defendants can only be tried under the law that existed at the time of their 

alleged offenses.  Mr. al Bahlul was convicted of providing material support to a terrorist 

organization in violation of 10 U.S.C. § 950v(25) for conduct in Afghanistan and Pakistan that 

spanned from 1999 until December 2001.  Providing material support to a terrorist organization, 

however, was not an extraterritorial crime in any jurisdiction until 2004. 

i) The Ex Post Facto Clause limits courts’ subject matter jurisdiction to 
crimes that were triable at the time of the offense. 

Article I, § 9, cl. 3 of the Constitution, the Ex Post Facto Clause, is part of the same 

sentence that forbids bills of attainder and immediately follows the Constitutional limitation on 

the suspension of habeas corpus.  It was understood by the Founders to be among the most 

significant rule of law guarantees in the Constitution.  See, e.g., THE FEDERALIST, No. 84 

(Hamilton).  Any law which removes defenses, imposes liability or otherwise makes more severe 

the punishment for past conduct is prohibited as an ex post facto application of the laws.  Collins 

v. Youngblood, 497 U.S. 37, 42 (1990). 

ii) The fifteen year legislative history of Material Support offenses 
confirms that providing material support to a terrorist organization was not 
a crime at any time relevant to Charge III. 

The first Material Support offense was enacted as part of the Violent Crime Control and 

Law Enforcement Act of 1994, Pub. L. 103-322 § 120005 (1994) (“1994 Crime Bill”) (codified 
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at 18 U.S.C. § 2339A). The 1994 Crime Bill criminalized the provision of “material support,” 

which is a defined term, for the perpetration of a terrorist attack.  The President’s objective in 

having this included in the 1994 Crime Bill was to “oppose activities in the United States in 

support of terrorist violence overseas.”  Assistant Secretary of State for Legislative Affairs 

Wendy Sherman, Letter to Rep. Lee Hamilton, 16 May 1994, 139 Cong. Rec. E1519-01.  

Accordingly, it applied only within the United States.  1994 Crime Bill § 120005(a).   

In 1996, Congress enacted a second Material Support offense that proscribed providing 

material support to terrorist groups. Antiterrorism and Effective Death Penalty Act of 1996, Pub. 

L. 104-132, § 303(a) (1996) (codified at 18 U.S.C. § 2339B). Congress equally limited the reach 

of this new offense to people acting “within the United States or subject to the jurisdiction of the 

United States.”  Id.  Congress found that “some foreign terrorist organizations, acting through 

affiliated groups or individuals, raise significant funds within the United States, or use the United 

States as a conduit for the receipt of funds raised in other nations . . . .” Id. at 301(a)(6)-(7).  Its 

purpose was therefore “to prevent persons within the United States, or subject to the jurisdiction 

of the United States, from providing material support or resources to foreign organizations that 

engage in terrorist activities.”  Id. at 301(b).   

In the years after September 11th Attack, Congress substantially revised and expanded the 

class of Material Support offenses.  The first major change was to turn § 2339A, materially 

supporting a terrorist attack, into an extraterritorial crime.  USA PATRIOT Act, Pub. L. 107-56 § 

805(1)(a)(A) (2001).  Then in 2002, Congress created another Material Support offense that 

proscribed the provision of financial services in support of terrorist attacks.  Suppression of the 

Financing of Terrorism Convention Implementation Act of 2002, Pub. L. 107-197 § 202 (2002) 

(codified at 18 U.S.C. § 2339C). 
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Only in 2004 did Congress refocus on the use of Material Support offenses to prosecute 

terrorist organizations, as such, as opposed to terrorist acts.  In so doing, it created another 

Material Support offense that prohibited individuals from receiving military-style training from 

foreign terrorist organizations.  Material Support to Terrorism Prohibition Enhancement Act of 

2004, Pub. L. 108-458 § 6602 (2004) (codified at 18 U.S.C. § 2339D).  It also re-codified § 

2339B as an extraterritorial crime.  Id. at § 6603(c). 

The MCA, in turn, was passed in October 2006 and included the substantive offense of 

Material Support that now underlies Charge III.  10 U.S.C. § 950v(b)(25).  This general Material 

Support offense expressly incorporates the definition of “material support or resources” from 

Title 18 and combines two Material Support offenses, 18 U.S.C. §§ 2339A and 2339B, as 

distinct theories of liability.  

Charge III alleged only the § 2339B theory of liability.  The specification lists various 

overt acts spanning from 1999-2001 to support the allegation that Mr. al Bahlul provided 

material support to a terrorist organization.  Charge III, therefore, alleges an offense that is 

contained in a law that was passed six years after the conduct took place, nearly five years after 

Mr. al Bahlul was in custody, and two years after it became a federal crime (which was itself 

enacted almost a year after he was first charged before a military commission).  It is difficult to 

imagine a clearer example of the ex post facto application of a law. 

iii) That the provision of material support to a terrorist organization pre-
dated most of the alleged conduct as a domestic crime is irrelevant. 

Retroactively expanding the jurisdictional scope of a crime is as much a violation of the 

Ex Post Facto Clause as retroactively criminalizing entirely innocent conduct, since “it creates 

jurisdiction where none previously existed.”  Cf. Hughes Aircraft Co. v. United States ex rel. 
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Schumer, 520 U.S. 939, 951 (1997) (emphasis in original). Such a law impermissibly “expands 

the scope of a criminal prohibition after the act is done.”  Collins, 497 U.S. at 49. 

Expanding the jurisdictional scope of § 2339B not only meant that more people could be 

prosecuted, it fundamentally altered what the law sought to accomplish.  The whole class of 

Material Support offenses was originally designed to prevent the use of U.S. territory and 

institutions as a staging ground for international terrorism.  The transformation of § 2339B into 

an extraterritorial crime criminalized terrorist affiliations across the entire world.  Far from its 

“very narrow” roots, it became a modern act of proscription.  While a possibly appropriate 

response to expand the reach of U.S. law enforcement, nothing like it existed at any time relevant 

to Charge III.  The United States recognized no crime that entailed belonging to or supporting an 

international terrorist organization abroad. 

In determining whether Charge III is ex post facto, therefore, this Court needs to answer 

only one question – Could Mr. al Bahlul have been charged with this crime, as alleged, when he 

was captured in December 2001?  Since the answer is no, his conviction on Charge III must be 

reversed and his case remanded for resentencing on any remaining charges. 

b. The military judge gave the members erroneous instructions on what 
constitutes “material support.” 

The MCA defines “material support” by express incorporation of 18 U.S.C. § 2339A.  10 

U.S.C. § 950v(25)(B).  The Manual for Military Commissions copies wholesale the definition 

found in 18 U.S.C. § 2339A.  M.M.C., Part IV, § 6(25)(c).  When instructing the members, the 

military judge read this definition verbatim, except he inserted, “propaganda, recruiting 

materials,” in the middle.  (R. at 858).  Neither “propaganda” nor “recruiting materials” are 

included in 18 U.S.C. § 2339A or the M.M.C.   
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Given that the government’s case rested upon Mr. al Bahlul’s preparation of propaganda, 

this was plain and prejudicial error.  Westmoreland, 31 M.J. at 164-165.  It was, in essence, a 

finding by the military judge, communicated to the members, that making propaganda 

constituted material support per se, when it was not.  Cf. United States v. Gaudin, 515 U.S. 506 

(1995) (“materiality” is a question for the jury).  At a minimum, therefore, Mr. al Bahlul’s 

conviction on Charge III must be vacated and remanded for retrial. 

IV. THE MILITARY COMMISSIONS ACT IS AN UNCONSTITUTIONAL BILL OF ATTAINDER. 

Article I, § 9, cl. 3 of the Constitution deprives Congress of the power to issue bills of 

attainder.9  Bills of attainder are defined as any “legislative punishment, of any form or severity, 

of specifically designated persons or groups.” United States v. Brown, 381 U.S. 437, 447 (1965).  

Their use dates back well into English Parliamentary history, “as a device often resorted to in 

sixteenth, seventeenth and eighteenth century England for dealing with persons who had 

attempted, or threatened to attempt, to overthrow the government.”  Id. at 441; see also Selective 

Service System v. Minn. Public Interest Research Group, 468 U.S. 841, 852 (1984). 

The modern inquiry for whether a law is a bill of attainder is whether it has three 

definitional elements —“specificity in identification, punishment, and lack of judicial trial.”  

Brown, 381 U.S. at 441, n.30.  The MCA fails all three.  It identifies Mr. al Bahlul as a member 

of a discrete group of individuals (i.e., GTMO detainees) on the basis of his past conduct.  It 

deprives him of rights for nothing other than a punitive purpose and it does so by simple 

operation of identifying him as an “alien unlawful enemy combatant.” 

a. The MCA applies to a discrete group of individuals defined by their past conduct. 

What distinguishes bills of attainder from Congress’ legitimate authority to make 

                                                 
9 Historically, bills of attainder were legislative death sentences.  Lesser impositions were accomplished by “bills of 
pains and penalties.”  The Constitutional prohibition encompasses both.  Drehman v. Stifle, 75 U.S. 595, 601 (1869). 
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distinctions between classes of offenders is whether Congress is legislating “by rules of general 

applicability.  It cannot specify the people upon whom the sanction it prescribes is to be levied.”  

Brown, 381 U.S. at 461.  Congress cannot legislate against specific people or groups by name, 

United States v. Lovett, 328 U.S. 303 (1946), or in “terms of conduct which, because it is past 

conduct, operates only as a designation of particular persons,” Id. at 315.  Hence, a law is a bill 

of attainder if there is nothing an individual can do prospectively to avoid the law’s 

consequences.  Selective Service, 468 U.S. at 848. 

The group the MCA singles out is the class of detainees held at GTMO on suspicion of 

having opposed the United States in the War on Terror.  The MCA identifies this group 

specifically as “alien unlawful enemy combatants” (“AUEC”) 10 U.S.C. § 948a (1)(A), and the 

revisions to the MCA currently before Congress identify this group in largely identical terms as 

“unprivileged belligerents.” See S.1391 11th Cong. § 948(a)(7) (2009).  With the exception of 

alienage, Mr. al Bahlul’s status as an AUEC turns solely on his past conduct, to wit, the 

allegation that he “has engaged in hostilities or . . . has purposefully and materially supported 

hostilities against the United States or its co-belligerents who is not a lawful enemy combatant 

(including a person who is part of the Taliban, al Qaeda, or associated forces.”  10 U.S.C. § 

948a(1)(A)(i).  AUEC status is therefore nothing other than a reverse-engineered definition, 

designed to impose the law’s burdens upon GTMO detainees uniquely. 

b. The MCA imposes punishment by depriving AUECs of pre-existing rights. 

“In deciding whether a statute inflicts forbidden punishment, we have recognized three 

necessary inquiries: (1) whether the challenged statute falls within the historical meaning of 

legislative punishment; (2) whether the statute, ‘viewed in terms of the type and severity of 

burdens imposed, reasonably can be said to further nonpunitive legislative purposes’; and (3) 
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whether the legislative record ‘evinces a congressional intent to punish.’”   Selective Service, 468 

U.S. at 852 (1984).  Under any of these, the MCA is nothing other than punitive legislation.   

i) The deprivation of pre-existing rights is the historical definition of 
punishment. 

The best indication of legislative punishment’s historical meaning comes from the first 

case in which the Supreme Court considered the Bill of Attainder Clause at length, Cummings v. 

Missouri, 71 U.S. 277, 323 (1866).  Following the Civil War, Missouri effectively barred 

individuals from serving in most professions if they he had ever engaged in or materially 

supported armed hostilities against the United States.  Id. at 316-17.  In striking down the law, 

the Court held that the Bill of Attainder Clause broadly prohibits any legislation that imposes a 

“deprivation of any rights, civil or political, previously enjoyed” without trial.  Id. at 320.  

 Of particular relevance here is Pierce v. Clarskadon, 83 U.S. 234 (1872).  In Pierce, 

West Virginia passed a statute that effectively barred civil defendants, who had engaged in or 

materially supported hostilities against the United States, from reopening default judgments 

rendered against them during the Civil War.  Relying on Cummings, the Court summarily struck 

this statute down for depriving defendants of the ability to assert previously available rights in 

the courts.   

 Congress unconstitutionally denied Mr. al Bahlul the right to petition for release through 

habeas corpus, Boumediene, 128 S.Ct. at 2275, and continues to deprive him of the right to 

challenge the conditions of his confinement.  See In re Guantanamo Bay Detainee Litigation, 

570 F.Supp.2d 13, 19 (D.D.C. 2008).  By conferring military commission jurisdiction over him, 

Congress deprived him of the right against self-incrimination, 10 U.S.C. § 948r; M.C.R.E. 

304(a)(3), and the right to fully confront the evidence against him before being branded as a war 

criminal and sentenced to life imprisonment.  10 U.S.C. §§ 948b, 949a; R.M.C. 304, 801, 901. 
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Congress barred him from collaterally attacking his prosecution in federal court, 10 U.S.C. § 

950j, despite the fact that GTMO detainees previously enjoyed (and successfully asserted) the 

right to challenge the legality of a military commission to “try [them] at all.”  Hamdan, 420 U.S. 

at 763.  And despite the fact that Congress diverted him to a “military” commission, Congress 

deprived him of the ability to assert rights under the Geneva Conventions.  10 U.S.C. § 948b(g).   

Even the labels “Alien Unlawful Enemy Combatant” and “Unprivileged Belligerent” 

evince a legislative determination of guilt.  Cf. Lovett, 328 U.S. at 314; but see Paul v. Davies, 

424 U.S. 693 (1976).  Overtly stigmatizing in their own right, Congress uses them as automatic 

triggers for the deprivation of previously enjoyed rights. 

ii) AUEC status furthers no nonpunitive legislative purpose. 

In evaluating whether a law imposes legislative punishment, the Court also engages in “a 

functional test of the existence of punishment, analyzing whether the law under challenge, 

viewed in terms of the type and severity of burdens imposed, reasonably can be said to further 

nonpunitive legislative purposes.”  Nixon v. Administrator of the General Services, 433 U.S. 425, 

476 (1977).  According to remarks from President Bush on the day the MCA was introduced, its 

purpose was to “prosecute suspected terrorist leaders and operatives who have now been 

transferred to Guantanamo . . . .”10  The use of AUEC status as the basis for military commission 

jurisdiction was simply a legislative device to overturn the Hamdan decision and to channel 

Guantanamo detainees, as such, into a truncated criminal justice system. 

Equally, the rights stripping provisions of the MCA were specifically intended to disrupt 

ongoing Guantanamo litigation.  Prior to Hamdan, the Administration took the position that for 

detainees, such as Mr. al Bahlul, “none of the provisions of Geneva apply.”  (Memorandum of 

                                                 
10 President Discusses Creation of Military Commissions to Try Suspected Terrorists (6 September 2006) available 
at http://georgewbush-whitehouse.archives.gov/news/releases/2006/09/20060906-3.html 
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the President, Ex. H, at A84).  The Supreme Court rejected this position, Hamdan, 548 U.S. at 

626, and so the MCA sought to deprive detainees of the ability to assert rights under the Geneva 

Conventions.  10 U.S.C. § 948b(g).  Likewise, the Administration had taken the position that 

detainees had no right to seek habeas corpus.  The Supreme Court rejected this position first in 

Rasul v. Bush, 542 U.S. 466 (2004), and then again in Hamdan, 548 U.S. at 575-76.  So the 

MCA sought to deprive detainees of the right to petition for habeas corpus, even in pending 

cases.  MCA § 7. 

Systematically, therefore, the MCA sought to reverse holdings of the Supreme Court as 

to the rights enjoyed by a known class of litigants.  Legislating those rights away after the fact is 

precisely the breach of the separation of powers – the substitution of the legislature’s judgment 

for that of the courts in the disposition of individual cases – that the Bill of Attainder Clause was 

designed to prevent.  See, e.g., Carmell v. Texas, 529 U.S. 513, 526-30 (2000) (describing at 

length the attainder of Sir John Fenwick, who prevailed in the courts only to be attainted by the 

Parliament in 1697). 

iii) Congress created AUEC status with a punitive intention.  

Finally, courts can and should look to the legislative history to inquire “whether the 

legislative record evinces a congressional intent to punish.” Nixon, 433 U.S. at 478.  In Nixon, 

for example, the former president challenged a law targeted at the preservation of his records.  In 

ruling against him, the Court cited the Congressional record which “cast no aspersions on 

appellant’s personal conduct and contain no condemnation of his behavior as meriting the 

infliction of punishment.”  Id. at 479. 

 The legislative history of the MCA, by way of contrast, reveals little more than 

aspersions and condemnations of the class of AUEC.  Sen. Sessions was explicit: 
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And let’s be sure that these extraordinary protections that we provide to American 
soldiers and American civilians, because we live in such a safe nation that we can 
take these chances and give these extra rights, that we don’t give them to people 
who have no respect for our law and are committed to killing innocent men and 
women and children. 

 (2006 SASC HEARING, Ex. I; A111-12). 

Even a cursory review of the floor debate reveals that Congress’ two objectives were to 

overturn the Hamdan decision and to brand all AUEC as undeserving of due process:  

• “[The MCA] addresses an issue that Supreme Court created in the 
Hamdan case. The Court in Hamdan decided that Common Article 3 of the 
Geneva Conventions – a[n] article that many assumed only applied to regular 
armies – applies to terrorist organizations, like al Qaeda.”  152 Cong. Rec. H7538 
(statement of Rep. McHugh). 

• “Different considerations apply when you are talking about a declared 
enemy of the U.S., and particularly an unlawful combatant, someone who doesn’t 
wear the uniform, someone who doesn't respect the law of wars, and who targets 
innocent civilians in the pursuit of their ideology.” 152 Cong. Rec. S10274 
(statement of Sen. Cornyn). 

• “The Supreme Court case which brought about the need for this legislation 
deals with Hamdan.  . . . Giving unlawful enemy combatants such as these U.S. 
domestic habeas rights is inappropriate. These people are not U.S. citizens, 
arrested in the U.S. on some civil offense; they are, by definition, aliens engaged 
in or supporting terrorist hostilities against the U.S., and doing so in violation of 
the laws of the war.”  152 Cong. Rec. S10274 (statement of Sen. Bond). 

• “Mr. President, it is essential that we protect human dignity at every 
opportunity, but we have gone well beyond that with this legislation. The 
legislation before us responds to the Supreme Court's decision in Hamdan and 
seeks to protect national security while ensuring that the terrorists who seek to 
destroy America are properly dealt with. This bill affords these unlawful enemy 
combatants rights that they themselves would never consider granting American 
soldiers. It is beyond reasonable, beyond fair, and beyond time for Congress to 
act.”  152 Cong. Rec. S10401 (statement of Sen. Grassley). 

c. Congress deprived Mr. al Bahlul of fundamental rights without judicial trial. 

In Lovett, the Supreme Court held that the Bill of Attainder Clause’s basic purpose was to 

ensure that rights deprivations are only meted out by “duly constituted courts.”  In explaining 

what a “duly constituted court” was, the Court listed a number of familiar criteria:  
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An accused in court must be tried by an impartial jury, has a right to be 
represented by counsel, he must be clearly informed of the charge against him, the 
law which he is charged with violating must have been passed before he 
committed the act charged, he must be confronted by the witnesses against him, 
he must not be compelled to incriminate himself, he cannot twice be put in 
jeopardy for the same offense, and even after conviction no cruel and unusual 
punishment can be inflicted upon him. 

Lovett, 328 U.S. at 317-318.   

Again and again, the Bill of Attainder Clause has served as the constitutional bulwark 

against the very special trials and star chambers that the Founders had endured under English 

rule.  Cf. Crawford v. Washington, 541 U.S. 36, 43-47 (2004) (discussing the right to 

confrontation in England being denied in the Star Chamber and in attainder proceedings).  Like 

the requirement of a “regularly constituted court” in the Geneva Conventions, the Bill of 

Attainder Clause ensures that rights deprivations are imposed by pre-existing procedures, 

devised and implemented before times of “popular clamor.”  Brown, 381 U.S. at 445; see also 

Int’l Comm. of Red Cross, 1 CUSTOMARY INTERNATIONAL HUMANITARIAN LAW 355 (2005) (A 

“regularly constituted court” must be “established and organized in accordance with the laws and 

procedures already in force in a country.”). 

AUEC status, by contrast, was devised in the midst of an intensely contested 

Congressional election and the fifth anniversary of the September 11th Attacks.  The legislators 

who voted for it did not even attempt to conceal the fact that it was “the substitution of a 

legislative for a judicial determination of guilt.”  De Veau v. Braisted, 363 U.S. 144, 160 (1960).  

Congress legislated away Mr. al Bahlul’s fundamental rights on the presupposition of his past 

conduct.  This makes the MCA a bill of attainder in the historical and the modern sense.  

Accordingly, his conviction and sentence must be reversed. 
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V. THE MILITARY COMMISSIONS ACT DISCRIMINATES AGAINST ALIENS IN VIOLATION OF 
THE EQUAL PROTECTION COMPONENT OF THE FIFTH AMENDMENT. 

The MCA discriminates on the basis of a suspect classification by limiting personal 

jurisdiction to aliens.  It fails strict scrutiny because its targeting of aliens alone for prosecution is 

not narrowly tailored nor does it serve any compelling governmental interest.  Rather, the 

legislative history confirms that Congress sought to deprive aliens of fundamental rights and 

privileges on the belief that aliens were not deserving of such rights. 

a. The MCA’s targeting of aliens for prosecution is subject to strict scrutiny. 

The MCA limits the personal jurisdiction of the military commissions to “alien unlawful 

enemy combatants,” 10 U.S.C. §§ 948c, 948d, and therefore targets aliens, and aliens alone, for 

criminal prosecution.  “[C]lassifications based on alienage, like those based on nationality or 

race, are inherently suspect and subject to close judicial scrutiny.”  Graham v. Richardson, 403 

U.S. 365, 372 (1971).  Alienage is “so seldom relevant to the achievement of any legitimate state 

interest that laws grounded in [those] considerations are deemed to reflect prejudice and 

antipathy – a view that those in the burdened class are not as worthy or deserving as others. For 

these reasons and because such discrimination is unlikely to be soon rectified by legislative 

means, these laws are subjected to strict scrutiny and will be sustained only if they are suitably 

tailored to serve a compelling state interest.” City of Cleburne v. Cleburne Living Ctr, 473 U.S. 

432, 440 (1985). 

This is especially true where, as here, discrimination compromises the integrity of a 

criminal trial.  Griffin v. Illinois, 351 U.S. 12, 17 (1956) (“Both equal protection and due process 

emphasize the central aim of our entire judicial system – all people charged with crime must, so 

far as the law is concerned, stand on an equality before the bar of justice in every American 

court.”).  The Government therefore must show that the MCA’s discrimination against aliens is 
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supported by a “compelling state interest” and that the means chosen are “narrowly tailored” to 

achieving that goal.  Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 274 (1986). 

b. The MCA’s targeting of aliens fails strict scrutiny. 

i) Prosecuting aliens alone is invidious discrimination for no other 
purpose than to avoid the political accountability that would result if citizens 
could be tried. 

The members of Congress who voted for this provision of the MCA did so with an 

avowedly discriminatory purpose.  The legislative history reveals that the drafters’ desire to 

target aliens, and aliens alone, bore no relationship to their degree of dangerousness or 

culpability compared to citizen terrorists.  In fact, the draft of the MCA submitted by the White 

House applied to aliens and citizens alike.  (Enemy Combatant Military Commissions Act § 202, 

Ex. G).  It was only after the MCA passed through committee that it ceased to be a law of 

general applicability and lawmakers were candid about the reason for this change.11  By targeting 

aliens alone, they could avoid “the political retribution that might be visited upon them if larger 

numbers were affected.”  Cruzan v. Dir., Mo. Dep’t of Health, 497 U.S. 261, 300 (1990) (Scalia, 

J., concurring).  

ii) Prosecuting aliens alone serves no compelling state interest. 

Belying any rational (let alone compelling) government interest in prosecuting aliens 

alone, both historically and at present, citizens and non-citizens violate the law of war and “pose 

the same threat” to national security.  Hamdi v. Rumsfeld, 542 U.S. 507, 519 (2004).  Military 

                                                 
11 See, e.g., Statement of Sen. James Inhofe (2006 SASC HEARING Ex. I, at A96) (“I want to make sure that we have 
everything in place here in Congress to make sure that the attorney-client privileges are not given to the detainees, at 
least not to the extent that they be to American citizens.”); 152 Cong. Rec. S10250 (statement of Sen. Warner) (“It is 
wrong to say that this provision captures any U.S. citizens. It does not. It is only directed at aliens—aliens, not U.S. 
citizens – bomb-makers, wherever they are in the world; those who provide the money to carry out the terrorism, 
wherever they are – again, only aliens . . . .”); id. at S10274 (statement of Sen. Bond) (“These people are not U.S. 
citizens, arrested in the U.S. on some civil offense; they are, by definition, aliens engaged in or supporting terrorist 
hostilities against the U.S., and doing so in violation of the laws of war.”); id. at S10251 (statement of Sen. Graham) 
(“Under no circumstance can an American citizen be tried in a military commission.”). 
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commissions are borne of “military necessity,” Hamdan, 548 U.S. at 612 (plurality op.), and that 

necessity has nothing to do with the citizenship of the accused.  The Supreme Court has twice 

entertained claims by U.S. citizens – including one formerly held at GTMO – who were held for 

conduct that would subject a similarly situated alien to trial by military commission.  See Padilla 

v. Rumsfeld, 542 U.S. 426 (2004); Hamdi, 542 U.S. at 519 (2004).12 

As former Attorney General Gonzales himself warned, “[t]he threat of homegrown 

terrorist cells . . . may be as dangerous as groups like al Qaeda, if not more so.”13  There is no 

reason to believe that the governmental interest served by targeting aliens alone is any more 

compelling than what the MCA’s supporters in Congress said it was.  That is, the belief that 

GTMO detainees “do not deserve the same panoply of rights preserved for American citizens in 

our legal system.”  152 Cong. Rec. S10395 (statement of Sen. Cornyn).   

iii) Prosecuting aliens alone is not narrowly tailored. 

The MCA is not and was never intended to be “separate but equal.”  It is a regime of 

selective-prosecution per se.  It intentionally denies aliens basic protections to which they would 

be entitled if they were prosecuted in either federal court or under the UCMJ.  “A criminal law 

may not be ‘directed so exclusively against a particular class of persons . . . with a mind so 

unequal and oppressive’ that the system of prosecution amounts to ‘a practical denial’ of equal 

protection of the law.” United States v. Armstrong, 517 U.S. 456, 465 (1996) (quoting Yick Wo v. 

Hopkins, 118 U.S. 356 (1886)). 

                                                 
12 The House of Lords struck down similar alienage discrimination present in an English detention law.  A v. Sec’y 
of State for the Home Dep’t, [2004] UKHL 56, [2005] 2 A.C. 68, at 75-76; see also id. at 76-78 (Lord Nicholls) 
(“The Government has vouchsafed no persuasive explanation of why national security calls for a power of indefinite 
detention in one case but not the other.”). 
13 Alberto Gonzalez, U.S. Att’y Gen., Remarks at the World Affairs Council of Pittsburgh on Stopping Terrorists 
Before They Strike: The Justice Department’s Power of Prevention (16 August 2006) available at 
http://www.usdoj.gov/archive/ag/speeches/2006/ag_speech_060816.html. 
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As detailed in section IV(b)(i) supra, the MCA deprives aliens, and only aliens, of 

substantive and procedural rights and nothing about the fact that Mr. al Bahlul is Yemeni makes 

any of these deprivations relevant (let alone narrowly tailored) to a compelling state interest.  

Attorney General of New York v. Soto-Lopez, 476 U.S. 898, 911 (1986).  The MCA’s approach is 

a blunderbuss; reserving for aliens alone trial by military commission for crimes that U.S. 

citizens commit and for which they are prosecuted.   

The very oddness of the MCA is its profound inconsistency with our history.  In all 

previous conflicts, “the principle of procedural parity was espoused as a background 

assumption.”  Hamdan, 548 U.S. at 617.  Even in the atmosphere of crisis that defined WWII, 

where invidious discrimination was permitted in the name of national security, see Korematsu v. 

United States, 323 U.S. 214 (1944), we did not establish special tribunals to try aliens apart from 

citizens.  In Quirin, the German saboteurs were tried in the same military commission as their 

American co-conspirator.  Quirin, 317 U.S. at 20.  The MCA is therefore without precedent and 

its sweeping targeting of aliens alone for special prosecution bears no rational relationship to any 

governmental interest that the Constitution condones. 

Under the Constitution, “no person shall be . . . deprived of life, liberty, or property, 

without due process of the law.”  U.S. CONST. AMEND. V (emphasis added).  As a nation 

populated almost entirely by immigration, the Constitution is built upon a simple premise “that 

all persons similarly situated should be treated alike.” Cleburne, 473 U.S. at 439.  To subvert that 

principle on the belief that aliens are only entitled to the due process that they “deserve” is as 

unnecessary as it is unconstitutional.  Accordingly, Mr. al Bahlul’s conviction and sentence can 

and should be reversed on this ground alone. 
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FOR OFFICIAL USE ONLY 

APPOINTING AUTHORITY'S APPROVAL OF CHARGES 

~ € 0  2 3 2004 
FOR: Legal Advisor to the Appointing Authority 

SUBJECT: Approval of Charges, U.S. v. ALI HAMZA AHMAD SULAYMAN AL 
BAHLUL 

The charge is approved. I direct trial by Military Commission to be convened at a future 
date. 

2 Encls 
1. Charge 
2. Chief Prosecutor's Recommendation Deputy Appointing Authority 

Office of Military Commissions 
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No. WOO03 

U N I T E D  S T A T E S  1 
) 

v. 1 
) Military Commblon 

ALI HAMZA AHMAD SULAYMAN AL BAHLUL ) ~ t m b c r s  
W a  Ali Hamza Ahmod Suleimaa al  Bahlul 1 
W a  Abu Anas al Makki 1 June 28,2004 
aWa Abu Anas Yemeni ) 
afWa Mohammad Anas A M d U  Khdidi 

The following officers art appOiaW to serve as a Military M s s i o n  fix the prnpose 
trying any and all chargea rtkmd for trial in the abovestyled case. The Military Commission 
will meet a! such times and plam as directed by the Appointing Authority or the Presiding 
Officer. Eacb member of the Military Commission will serve until relieved by p q e r  authority. 

In the event of incapacityy wiguation, or removal of a member who has not been 
designated as the Presiding Officer, the altcmatt member is automatically appointed as a 
member. 

Presiding 01 

Colonel 
Colonel 

SAF, Member 
Lieutenant Colaael 

John D. Altenburg, Jr. 
Appointing Authority 
for Military Commissions 
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No. 040003 

UNITED S T A T E S  i 
1 

v. 1 
1 Approval of Chaw 

ALI HAMZA AHMAD SULAYMAN AL BAHLUL ) And Rtferd 
Bride Ali Hamza Ahmed Suleiman al Bahlu1 1 
a/WaAbuAnasalMaldti 1 h e  28,2004 
~W;I A h  Anas Yaneni 
r/WI Mshammad Anas Mullah Khalidi 

1 

'IRe charge against ALi Henun Ahmad Sulayman al BahIul (*a Ali Hamu, Ahmed 
S m a n  d Bahlut, dWa Abu Anrs a1 Makki, &a Abu h Y a n d ,  &/a Mohammad Anas 
Abdulhb Khalidi) is approved and r e f d  to the Mililary Commission identified at Encl 1. The 
Presidiig Officer will notify me not bet than My 1 5,2004, of the initial trial achcdule, 
incIudiig dates fbr submission and argmnent of motmu, and a convening date. 

- u 
John D. Altcnburg, Ir. 
~ppdmting ~ u t h o r i t ~  
br Militay Commissions 
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Department of Defense 

Military Commission Order No. 1 

August 3 1,2005 

SUBJECT: Procedures for Trials by Military Commissions of Certain Non-United 
States Citizens in the War Against Terrorism 

References: (a) United States Constitution, Article 11, Section 2 

(b) ~ i l i t a ry  'order of November 13,2001, "Detention, Treatment, and Trial 
of Certain Non-Citizens in the War Against Terrorism," 66 F.R. 57833 
(Nov. 16, 2001) ("President's Military Order") 

(c) DoD 5200.2-R, "Personnel Security program," current edition 

, (d) Executive Order 12958, "Classified National Security Information" 
(April 17,1995, as amended, or any successor Executive Order) 

(e) Section 603 of title 10, United States Code 

(f) DoD Directive 5025.1, "DoD Directives System," current edition 

(g) Military Commission Order No. 1 (March 21, 2002) 

1. PURPOSE 

This Order implements policy, assigns responsibilities, and prescribes procedures under 
references (a) and (b) for trials before military commissions of individuals subject to the 
President's Military Order. These procedures shall be implemented and construed so as to ensure 
that any such individual receives a full and fair trial before a military commission, as required by 
the President's Military Order. Unless otherwise directed by the Secretary of Defense, and except 
for supplemental procedures established pursuant to the President's Military Order or this Order, 
the procedures prescribed herein and no others shall govern such trials. This Order supersedes 
reference (g). 

2. ESTABLISHMENT OF MLLITARY COMMISSIONS 

In accordance with the President's Military Order, the Secretary of Defense or a designee 
("Appointing Authority") may issue orders from time to time appointing one or more military 
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commissions to try individuals subject to the President's Military Order and appointing any other 
: personnel necessary to facilitate such trials. 

3. JURISDICTION 

. ,  A. Over Persons 

A military commission appointed under this Order ("Commission") shall have jurisdiction over 
only an individual or individuals ("the Accused") (1) subject to the President's Military Order 
and (2) alleged to have committed an offense in a charge that has been referred to the 
Commission by the Appointing Authority. 

B. Over Offenses 

Commissions established hereunder shall have jurisdiction over violations of the laws of war and 
all other offenses triable by military commission. 

C. Maintaining Integnty of Commission Proceedings 

The Commission may exercise jurisdiction over participants in its proceedings as necessary to 
preserve the integrity and order of the proceedings. 

4. COMMISSION PERSONNEL 

A. Members 

(1) Appointment 

The Appointing Authority shall appoint the Presiding Officer, other members, and the alternate 
member or members of each Commission. The alternate member or members shall attend all 
sessions of the Commission except sessions with members deliberating and voting on findings 
and sentence and sessions conducted by the Presiding Officer under Section 4(A)(5)(a), but the 
absence of an alternate member shall not preclude the Commission from conducting 
proceedings. Alternate members shall attend deliberations on matters other than findlngs or 
sentence, but may not participate in such deliberations or in any voting. In case of incapacity, 
resignation, or removal of any member, an alternate member, if available, shall take the place of 
that member, in the sequence designated by the Appointing Authority. Any vacancy among the 
members or alternate members occuning after a trial has begun may, but need not, be filled by 
the Appointing Authority, but the substance of all prior proceedings and evidence taken in that 
case shall be made known to that new member or alternate member before the trial proceeds. 

(2) Number of Members 

Each Commission shall consist of a Presiding Officer and at least three other members, the 
number being determined by the Appointing Authority. For each such Commission, the 
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Appointing Authority shall also appoint at the outset of proceedings one or more alternate 
members, the number being determined by the Appointing Authority.. 

(3) Qualifications 

Each member and alternate member shall be a commissioned officer of the United States armed 
forces ("Military Officer"), including without limitation reserve personnel on active duty, 
National ~ u & d  personnel on active duty in Federal service, and rettred personnel recalled to 
active duty. The Appointing Authority shall appoint members and alternate members determined 
to be competent to perform the duties involved. The Appointing Authority may remove members 
and alternate members for good cause. 

(4) Presiding Officer 

The Appointing Authority shall designate a Presiding Officer to preside over the proceedings of 
that Commission. The Presiding Officer shall be a Military Officer who is a judge advocate of 
any United States armed force. 

(5) Duties of the Presiding Officer 

(a) The Presiding Officer shall rule upon all questions of law, all 
challenges for cause, and all interlocutory questions arising during the 
proceedings. The Presiding Officer may conduct hearings (except hearings on the 
admissibility of evidence under Section 6(D)(1)) outside the presence of the other 
members for the purposes of hearing and determining motions, objections, pleas, 
or such other matters as will promote a fair and expeditious trial. If the Presiding 
Officer determines that deliberations are necessary to resolve a challenge by 
another member under Section 6@)(1) to a ruling by the Presiding Officer on the 
admissibility of evidence, the Presiding Officer shall deliberate and vote with the 
other members to determine the admissibility of the evidence in question. The 
Presiding Officer shall not deliberate or vote with the other members on findings 
or sentence, nor shall the Presiding Officer be present at such deliberations or 
votes. 

(b) The Presiding Officer shall admit or exclude evidence at trial in 
accordance with Section 6(D). The Presiding Officer shall have authority to close 
proceedings or portions of proceedings in accordance with Section 6(B)(3) and 
for any other reason necessary for the conduct of a full and fair trial. 

(c) The Presiding Officer shall ensure that the discipline, dignity, and 
decorum of the proceedings are maintained, shall exercise control over the 
proceedings to ensure proper implementation of the President's Military Order 
and this Order, and shall have authority to act upon any contempt or breach of 
Commission rules and procedures. Any attorney authorized to appear before a 
Commission who is thereafter found not to satisfy the requirements for eligibility 
or who fails to comply with laws, rules, regulations, or other orders applicable to 
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the Commission proceedings or any other individual who violates such laws, 
rules, regulations, or orders may be disciplined as the Presiding Officer deems 
appropriate, including but not limited to revocation of eligibility to appear before 
that Commission. The Appointing Authority may further revoke that attorney's or 
any other person's eligibility to appear before any other Commission convened 

, under this Order. 

, . 
(d) The Presiding Officer shall ensure the expeditious conduct of the trial. 

In no circumstance shall accommodation of counsel be allowed to delay 
proceedings unreasonably. 

(e) The Presiding Officer shall certify all interlocutory questions, the 
disposition of which would effect a termination of proceedings with respect to a 
charge, for decision by the Appointing Authority. The Presiding Officer may 
certify other interlocutory questions to the Appointing Authority as the Presiding 
Officer deems appropriate. 

(f) As soon as practicable at the conclusion of each Commission session, 
the Presiding Officer shall transmit an authenticated copy of the proceedings to 
the Appointing Authority. 

(6) Duties of the Other Members 

The other members of the Commission shall determine the findings and sentence without 
the Presiding Officer, and may vote on the admission of evidence, with the Presiding 
Officer, in accordance with Section 6(D)(1). 

B. Prosecution 

(1) Office of the Chief Prosecutor 

The Chief Prosecutor shall be a judge advocate of any United States armed force, shall supervise 
the overall prosecution efforts under the President's Military Order, and shall ensure proper 
management of personnel and resources. 

(2) Prosecutors and Assistant Prosecutors 

Consistent with any supplementary regulations or instructions issued under Section 7(A), the 
Chief Prosecutor shall detail a Prosecutor and, as appropriate, one or more Assistant Prosecutors 
to prepare charges and conduct the prosecution for each case before a Commission 
("Prosecution"). Prosecutors and Assistant Prosecutors shall be (a) Military Officers who are 
judge advocates of any United States armed force, or (b) special trial counsel of the Department 
of Justice who may be made available by the Attorney General of the United States. The duties 
of the Prosecution are: 
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(a) To prepare charges for approval and referral by the Appointing 
Authority; 

(b) To conduct the prosecution before the Commission of all cases 
referred for trial; and 

(c) To represent the interests of the Prosecution in any review process. 

C. Defense 

(1) Office of the Chief Defense Counsel 

The Chief Defense Counsel shall be a judge advocate of any United States armed force, shall 
supervise the overall defense efforts under the President's Military Order, shall ensure proper 
management of personnel and resources, shall preclude conflicts of interest, and shall facilitate 
proper representation of all Accused. 

(2) Detailed Defense Counsel. 

Consistent with any supplementary regulations or instructions issued under Section 7(A), the 
Chief Defense Counsel shall detail one or more Military Officers who are judge advocates of any 
United States anned force to conduct the defense for each case before a Commission ("Detailed 
Defense Counsel"). The duties of the Detailed Defense Counsel are: 

(a) To defend the Accused zealously within the bounds of the law without 
regard to personal opinion as to the guilt of the Accused; and 

(b) To represent the interests of the Accused in any review process as 
provided by this Order. 

(3) Choice of Counsel 

(a) The Accused may select a Military Officer who is a judge advocate of 
any United States armed force to replace the Accused's Detailed Defense 
Counsel, provided that Military Officer has been determined to be 
available in accordance with any applicable supplementary regulations or 
instructions issued under Section 7(A). After such selection of a new 
Detailed Defense Counsel, the original Detailed Defense Counsel will be 
relieved of all duties with respect to that case. If requested by the 
Accused, however, the Chief Defense Counsel may allow the original 
Detailed Defense Counsel to continue to assist in representation of the 
Accused as another Detailed Defense Counsel. 

(b) The Accused may also retain the services of a civilian attorney of the 
Accused's own choosing and at no expense to the United States 
Government ("Civilian Defense Counsel"), provided that attorney: (i) is a 
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United States citizen; (ii) is admitted to the practice of law in a State, 
district, territory, or possession of the United States, or before a Federal 
court; (iii) has not been the subject of any sanction or disciplinary action 
by any court, bar, or other competent governmental authority for relevant 
misconduct; (iv) has been determined to be eligible for access to 

. . information classified at the level SECRET or higher under the authority 

, , 
of and in accordance with the procedures prescribed in reference (c); and 
(v) has signed a written agreement to comply with all applicable 
regulations or instructions for counsel, including any rules of court for 
conduct during the course of proceedings. Civilian attorneys may be pre- 
qualified as members of the pool of available attorneys if, at the time of 
application, they meet the relevant criteria, or they may be qualified on an 
ad hoc basis after being requested by an Accused. Representation by 
Civilian Defense Counsel will not relieve Detailed Defense Counsel of the 
duties specified in Section 4(C)(2). The qualification of a Civilian 
Defense Counsel does not guarantee that person's presence at closed 
Commission proceedings or that person's access to any information 
protected under' Section 6@)(5). 

(4) Continuity of Representation 

The Accused must be represented at all relevant times by Detailed Defense Counsel. Detailed 
Defense Counsel and Civilian Defense Counsel shall be herein referred to collectively as 
"Defense Counsel." The Accused and Defense Counsel shall be herein referred to coilectively as 
"the Defense." 

D. Other Personnel 

Other personnel, such as court reporters, interpreters, security personnel, bailiffs, and clerks may 
be detailed or employed by the Appointing Authority, as necessary. 

5. PROCEDURES ACCORDED THE ACCUSED 

The following procedures shall apply with respect to the Accused: 

A. The Prosecution shall furnish to the Accused, sufficiently in advance of trial to 
prepare a defense, a copy of the charges in English and, if appropriate, in another 
language that the Accused understands. 

B. The Accused shall be presumed innocent untii proven guilty. 

C. A Commission member, other than the Presiding Officer, shall vote for a finding of 
Guilty as to an offense if and only if that member is convinced beyond a reasonable 
doubt, based on the evidence admitted at trial, that the Accused is guilty of the offense. 
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D. At least one Detailed Defense Counsel shall be made available to the Accused 
sufficiently in advance of trial to prepare a defense and until any findings and sentence 
become final in accordance with Section 6(H)(2). 

E. The Prosecution shall provide the Defense with access to evidence the Prosecution 
intends to introduce at trial and with access to evidence known to the Prosecution that 
tends to exculpate the Accused. Such access shall be consistent with Section 6@)(5) and 
subject to Section 9. 

~ l ~ h e  Accused shall not be required to testify during trial. A Commission shall draw 
no adverse inference from an Accused's decision not to testify. This subsection shall not 
preclude admission of evidence of prior statements or conduct of the Accused. 

G. If the Accused so elects, the Accused may testify at trial on the Accused's own behalf 
and shall then be subject to cross-examination. 

H. The Accused may obtain witnesses and documents for the Accused's defense, to the 
extent necessary and reasonably available as determined by the Presiding Officer. Such 
access shall be consistent with the requirements of Section 6(D)(5) and subject to Section 
9. The Appointing Authority shall order that such investigative or other resources be 
made available to the Defense as the Appointing Authority deems necessary for a full and 
fair trial. 

I. The Accused may have Defense Counsel present evidence at trial in the Accused's 
defense and cross-examine each witness presented by the Prosecution who appears before 
the Commission. 

J. The Prosecution shall ensure that the substance of the charges, the proceedings, and 
any documentary evidence are provided in English and, if appropriate, in another 
language that the Accused understands. The Appointing Authority may appoint one or 
more interpreters to assist the Defense, as necessary. 

K. The Accused shall be present at every stage of the trial before the Commission, to the 
extent consistent with Section 6(B)(3), unless the Accused engages in disruptive conduct 
that justifies exclusion by the Presiding Officer. Detailed Defense Counsel may not be 
excluded from any trial proceeding or portion thereof. 

L. Except by order of the Presiding Officer for good cause shown, the Prosecution shall 
provide the Defense with access before sentencing proceedings to evidence the 
Prosecution intends to present in such proceedings. Such access shall be consistent with 
Section 6(D)(5) and subject to Section 9. 

M. The Accused may make a statement during sentencing proceedings: 

N. The Accused may have Defense Counsel submit evidence to the Commission during 
sentencing proceedings. 
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0. The Accused shall be afforded a trial open to the public (except proceedings closed 
by the Presiding Officer), consistent with Section 6(B). 

P. The Accused shall not again be med by any Commission for a charge once a 
Commission's finding on that charge becomes final in accordance with Section 6(H)(2). 

6. CONDUG? OF THE TRIAL 

A. Pretrial Procedures 

(1) Preparation of the Charges 

The  rosec cut ion shall prepare charges for approval by the ~ ~ ~ o i n t i n ~  Authority, as provided in 
Section 4(B)(2)(a). 

(2) Referral to the Commission 

The Appointing Authority may approve and refer for trial any charge against an individual or 
individuals within the jurisdiction of a Commission in accordance with Section 3(A) and alleging 
an offense within the jurisdiction of a Commission in accordance with Section 3(B). 

(3) Notification of the Accused 

The Prosecution shall provide copies of the charges approved by the Appointing Authority to the 
Accused and Defense Counsel. The Prosecution also shall submit the charges approved by the 
Appointing Authority to the Presiding Officer of the Commission to which they here  firr red. 

(4) Plea Agreements 

The Accused, through Defense Counsel, and the Prosecution may submit for approval to the 
Appointing Authority a plea agreement mandating a sentence limitation or any other provision in 
exchange for an agreement to plead guilty, or any other consideration. Any agreement to plead 
guilty must include a written stipulation of fact, signed by the Accused, that confirms the guilt of 
the Accused and the voluntary and informed nature of the plea of guilty. If the Appointing 
Authority approves the plea agreement, the Presiding Officer will, after determining the 
voluntary and informed nature of the plea agreement, admit the plea agreement and stipulation 
into evidence and the Commission will be bound to adjudge findings and a sentence pursuant to 
that plea agreement. 

(5) Issuance and Service of Process; Obtaining Evidence 

The Commission shall have power to: 

(a) Summon witnesses to attend trial and testify; 
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(b) Administer oaths or affirmations to witnesses and other persons and to 
question witnesses; 

(c) Require the production of documents and other evidentiary material; 
and 

(d) Designate special commissioners to take evidence. 

The Presiding Officer shall exercise these powers on behalf of the Commission at the Presiding 
Officer's own initiative, or at the request of the Prosecution or the Defense, as necessary to 
ensure a full and fair trial in accordance with the President's Military Order and this Order. The 
Commission shall issue its process in the name'of the Department of Defense over the signature 
of the Presiding Officer. Such process shall be served as directed by the Presiding Officer in a 
manner calculated to give reasonable notice to persons required to take action in accordance with 
that process. 

B. Duties of the Commission During Trial 

The Commission shall: 

(1) Provide a full and fair trial. 

(2) Proceed impartially and expeditiously, strictly confining the proceedings to a 
full and fair trial of the charges, excluding irrelevant evidence, and preventing any 
unnecessary interference or delay. 

(3) Hold open proceedings except where otherwise decided by the Appointing 
Authority or the Presiding Officer in accordance with the President's Military 
Order and this Order. Grounds for closure include the protection of information 
classified or classifiable under reference (d); information protected by law or rule 
from unauthorized disclosure; the physical safety of participants in Commission 
proceedings, including prospective witnesses; intelligence and law enforcement 
sources, methods, or activities; and other national security interests. The Presiding 
Officer may decide to close all or part of a proceeding on the Presiding 
Officer's own initiative or based upon a presentation, including an exparte, in 
camera presentation by either the Prosecution or the Defense. A decision to close 
a proceeding or portion thereof may include a decision to exclude the Accused, 
Civilian Defense Counsel, or any other person, but Detailed Defense Counsel may 
not be excluded from any trial proceeding or portion thereof. Except with the 
prior authorization of the Presiding Officer and subject to Section 9, Defense 
Counsel may not disclose any information presented during a closed session to 
individuals excluded from such proceeding or part thereof. Open proceedings 
may include, at the discretion of the Appointing Authority, attendance by 
the public and accredited press, and public release of transcripts at the appropriate 
time. Proceedings should be open to the maximum extent practicable. 
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Photography, video, or audio broadcasting, or recording of or at Commission 
proceedings shall be prohibited, except photography, video, and audio recording 
by the Commission pursuant to.the direction of the Presiding Officer as necessary 
for preservation of the record of trial. 

(4) Hold each session at such time and place as may be directed by the 

. , 
Appointing Authority. Members of the Commission may meet in closed 
conference at any time authorized by the Presiding Officer. 

C. Oaths 

(1) All.members of a Commission, all Prosecutors, all Defense Counsel, all court 
reporters, all security personnel, and all interpreters shall take an oath to perform 
their duties faithfully. 

(2) Each witness appearing before a Commission shall be examined under oath, as 
provided in Section 6@)(2)(b). 

(3) An oath includes an affirmation. Any formulation that appeals to the 
conscience of the person to whom the oath is administered and that binds that 
person to speak the truth, or, in the case of one other than a witness, properly to 
perform certain duties, is sufficient. 

D. Evidence 

(1) Admissibility 

Evidence shall be admittedif, in the opinion of the Presiding Officer (or instead, if any other 
member of the Commission so requests at the time the Piesiding Officer renders that opinion, the 
opinion of the Commission rendered at that time by a majority of the Commission) the evidence 
would have probative value to a reasonable person. 

(2) Witnesses 

(a) Production of Witnesses 

The Prosecution or the Defense may request that the Commission hear the testimony of any 
person, and such testimony shall be received if found to be admissible and not cumulative. The 
Presiding Officer on his own initiative, or if requested by other members of the Commission, 
may also summon and hear witnesses. The Presiding Officer may permit the testimony of 
witnesses by telephone, audiovisual means, or other means; however, the Commission shall 
consider the ability to test the veracity of that testimony in evaluating the weight to be given to 
the testimony of the witness. 

(b) Testimony 
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Testimony of witnesses shall be given under oath or affirmation. The Commission may still hear 
a witness who refuses to swear an oath or make a solemn undertaking; however, the Commission 
shall consider the refusal to swear an oath or give an affirmation in  evaluating the weight to be 
given to the testimony of the witness. 

(c) Examination of Witnesses 

A witness who testifies before the Commission is subject to both direct examination and cross 
examination. The Presiding Officer shall maintain order in the proceedings and shall not pennit 
badgering of witnesses or questions that are not material to the issues before the commission. 
Members of the Commission may submit written questions to the Presiding Officer for the 
witnesses at any time: 

(d) Protection of Witnesses 

The Presiding.Officer shall consider the safety of witnesses and others, as well as the 
safeguarding of Protected Information as defined in Section 6(D)(5)(a), in determining the 
appropriate methods of receiving testimony and evidence. The Presiding Officer may hear any 
presentation by the Prosecution or the Defense, including anex parte, in camera presentation, 
regarding the safety of potential witnesses before determining the ways in which witnesses and 
evidence will be protected. The Presiding Officer may authorize any methods appropriate for the 
protection of witnesses and evidence. Such methods may include, but are not limited to: 
testimony by telephone, audiovisual means, or other electronic means; closure of the 
proceedings; introduction of prepared declassified summaries of evidence; and the use of 
pseudonyms. 

(3) Other Evidence 

Subject to the requirements of Section 6@)(1) concerning admssibility, the Commission may 
consider any other evidence including, but not limited to, testimony from prior trials and 
proceedings, swom or unsworn written statements, physical evidence, or scientific or other 
reports. 

(4) Notice 

The Presiding Officer may, after affording the Prosecution and the Defense an opportunity to be 
heard, take conclusive notice of facts that are not subject to reasonable dispute either because 
they are generally known or are capable of determination by resort to sources that cannot 
reasonably be contested. The Presiding Officer shall inform the other members of any facts 
conclusively noticed under this provision. 

(5) Protection of Information 

(a) Protective Order 
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The Presiding Officer may issue protective orders as necessary to carry out the President's 
' Military Order and this Order, including to safeguard "Protected Infoimation," which includes: 

(i) information classified or classifiable pursuant to reference (d); (ii) information protected by 
law or rule from unauthorized disclosure; (iii) information the disclosure of which may endanger 
the physical safety of participants in Commission proceedings, including prospective witnesses; 
(iv) information concerning intelligence and law enforcement sources, methods, or activities; or 
(v) information concerning other national security interests. As soon as practicable, counsel for 
either side will notify the Presiding Officer of any intent to offer evidence involving Protected 
Information. 

(b) Limited Disclosure 

The Presiding Officer, upon motion of the Prosecution or sua sponte, shall, as necessary to 
protect the interests of the United States and consistent with Section 9, direct (i) the deletion of 
specified items of Protected Information from documents to be made available to the Accused, 
Detailed Defense Counsel, or Civilian Defense Counsel; (ii) the substitution of a portion or 
summary of the information for such Protected Information; or (iii) the substitution of a 
statement of the relevant facts that the Protected Information would tend to prove. The 
Prosecution's motion and any materials submitted in support thereof or in response thereto shall, 
upon request of the Prosecution, be considered by the Presiding Officer ex parte, in camera, but 
no Protected Information shall be admitted into evidence for consideration by the Commission if 
not presented to Detailed Defense Counsel. The Accused and the Civilian Defense Counsel shall 
be provided access to Protected Information falling under Section,S(E) to the extent consistent 
with national security, law enforcement interests, and applicable law. If access to such Protected 
Information is denied and an adequate substitute for that information, such as described above, is 
unavailable, the Prosecution shall not introduce the Protected Information as evidence without 
the approval of the Chief Prosecutor; and the Presiding Officer, notwithstanding any 
determination of probative value under Section 6(D)(1), shall not admit the Protected 
Information as evidence if the admission of such evidence would result in the denial of a full and 
fair trial. 

(c) Closure of Proceedings 

The Presiding Officer may direct the closure of proceedings in accordance with Section 6(B)(3). 

(d) Protected Information as Part of the Record of Trial 

All exhibits admitted as evidence but containing Protected Information shall be sealed and 
annexed to the record of trial. Additionally, any Protected Information not admitted as evidence 
but reviewed in camera and subsequently withheld from the Defense over Defense objection 
shall, with the associated motions and responses and any materials submitted in support thereof, 
be sealed and annexed to the record of trial as additional exhibits. Such sealed material shall be 
made available to reviewing authorities in closed proceedings. 

E. Proceedings During Trial 
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The proceedings at each trial will be conducted substantially as follows, unless modified by the 
Presiding Officer to suit the particular circumstances: 

(1) Each charge will be read, or its substance communicated, in the presence of 
the Accused and the Commission. 

, .  

. , 
(2) The Presiding Officer shall ask each Accused whether the Accused pleads 
"Guilty" or "Not Guilty." Should the Accused refuse to enter a plea, the 
Presiding Officer shall enter a plea of "Not Guilty" on the Accused's behalf. If 
the plea to an offense is "Guilty," the Presiding Officer shall enter a finding of 
Guilty on that offense after conducting sufficient inquiry to form an opinion that 
the plea is voluntary and informed. Any plea of Guilty that is not determined to 
be voluntary and informed shall be changed to a plea of Not Guilty. Plea 
proceedings shall then continue as to the remaining charges. If a plea of "Guilty" 
is made on all charges, the Commission shall proceed to sentencing proceedings; 
if not, the Commission shall proceed to trial as to the charges for which a "Not 
Guilty" plea has been entered. 

. 

(3) The Prosecution shall make its opening statement. 

(4) The witnesses and other evidence for the Prosecution shall be heard or 
received. 

(5) The Defense may make an opening statement after the Prosecution's 
opening statement or prior to presenting its case. 

(6) The witnesses and other evidence for the Defense shall be heard or received. 

(7) Thereafter, the Prosecution and the Defense may introduce evidence in 
rebuttal and surrebuttal. 

(8) The Prosecution shall present argument to the Commission. Defense 
Counsel shall be permitted to present argument in response, and then the 
Prosecution may reply in rebuttal. 

(9) After the members of the Commission, other than the Presiding Officer. 
deliberate and vote on findings in closed conference, the senior-ranking member 
who voted on findings shall announce the Commission's findings in the presence 
of the entire Commission, the Prosecution, the Accused, and Defense Counsel. 
The individual votes of the members of the Commission shall not be disclosed. 

(10) In the event a finding of Guilty is entered for an offense, the Prosecution and 
the Defense may present information to aid the Commission in determining an 
appropriate sentence. The Accused may testify and shall be subject to cross 
examination regarding any such testimony. 
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(1 1) The Prosecution and, thereafter, the Defense shall present argument to the 
Commission regarding sentencing. 

(12) After the members of the Commission, other than the Presiding Officer, 
deliberate and vote on a sentence in closed conference, the senior-ranking 

I I 
member who voted on a sentence shall announce the Commission's sentence in 
the presence of the entire Commission, the Prosecution, the Accused, and Defense 
Counsel. The individual votes of the members of the Commission shall not be 
disclosed. 

F. Voting 
, . 

In accordance with instructions from the Presiding Officer, the other members of the 
Commission shall deliberate and vote in closed conference. Such a Commission member shall 
vote for a finding of Guilty as to an offense if and only if that member is convinced beyond a 
reasonable doubt, based on the evidence admitted at trial, that the Accused is guilty of the 
offense. An affirmative vote of two-thirds of the other members is required for a finding of 
Guilty. When appropriate, the other members of the Commission may adjust a charged offense 
by exceptions and substitutions of language that do not substantially change the nature of the 
offense or increase its seriousness, or it may vote to convict of a lesser-included offense. An 
affirmative vote of two-thirds of the other members is required to determine a sentence, except 
that a sentence of death requires a unanimous, affirmative vote of all of the other members. 
Votes on findings and sentences shall be taken by secret, written ballot. The Presiding Officer 
shall not participate in, or be present during, the deliberations or votes on findings or sentence by 
the other members of the Commission. 

G. Sentence 

Upon conviction of an Accused, in accordance with instructions from the Presiding Officer, the 
other members of the Commission shall impose a sentence that is appropriate to the offense or 
offenses for which there was a finding of Guilty, which sentence may include death, 
imprisonment for life or for any lesser term, payment of a fine or restitution, or such other lawful 
punishment or condition of punishment as the other members of the Commission shall determine 
to be proper. Only a Commission that includes at least seven other members may sentence an 
Accused to death. A Commission may (subject to rights of third parties) order confiscation of 
any property of a convicted Accused, deprive that Accused of any stolen property, or order the 
delivery of such property to the United States for disposition. 

H. Post-Trial Procedures 

(1) Record of Trial 

Each Commission shall make a verbatim transcript of its proceedings, apart from all Commission 
deliberations, and preserve all evidence admitted in the trial (including any sentencing 
proceedings) of each case brought before it, which shall constitute the record of trial. The court 
reporter shall prepare the official record of trial and submit it to the Presiding Officer for 
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authentication upon completion. The Presiding Officer shall transmit the authenticated record of 
trial to the Appointing Authority. If the Secretary of Defense is serving as the Appointing 
Authority, the record shall be transmitted to the Review Panel constituted under Section 6(H)(4). 

(2) Finality of Findings and Sentence 
, .  ' 

A Commission finding as to a charge and any sentence of a Commission becomes final when the 
President or, 'if designated by the President, the Secretary of Defense makes a final decision 
thereon pursuant to Section 4(c)(8) of the President's Military Order and in accordance with 
Section 6(H)(6) of this Order. An authenticated finding of Not Guilty as to a charge shall not be 
changed to a finding of Guilty. Any sentence made final by action of the President or the 
Secretary of Defense shall be canied out promptly. Adjudged confinement shall begin 
immediately following the trial. 

(3) Review .by the Appointing Authority 

If the Secretary of Defense is not the Appointing Authority, the Appointing Authority shall 
promptly perform an administrative review of the record of trial. If satisfied that the proceedings 
of the Commission were administratively complete, the Appointing Authority shall transmit the 
record of trial to the Review Panel constituted under Section 6(H)(4). If not so satisfied, the 
Appointing Authority shall return the case for any necessary supplementary proceedings. 

(4) Review Panel 

The Secretary of Defense shall designate a Review Panel consisting of three Military Officers, 
which may include civilians commissioned pursuant to reference (e). At least one member of 
each Review Panel shall have experience as a judge. The Review Panel shall review the record 
of trial and, in its discretion, any written submissions from the Prosecution and the Defense and 
shall deliberate in closed conference. The Review Panel shall disregard any variance from 
procedures specified in this Order or elsewhere that would not materially have affected the 
outcome of the trial before the Commission. Within seventy-five days after receipt of the record 
of trial, the Review Panel shall either (a) forward the case to the Secretary of Defense with a 
recommendation as to disposition, or (b) return the case to the Appointing Authority for further 
proceedings, provided that a majority of the Review Panel has formed a definite and firm 
conviction that a material error of law occurred. 

(5) Review by the Secretary of Defense 

The Secretary of Defense shall review the record of trial and the recommendation of the Review 
Panel and either return the case for further proceedings or, unless making the final decision 
pursuant to a Presidential designation under Section 4(c)(8) of the President's Military Order, 
forward it to the President with a recommendation as to disposition. 

(6) Final Decision 
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After review by the Secretary of Defense, the record of trial and all recommendations will be 
,, forwarded to the President for review and final decision (unless the Resident has designated the 

Secretary of Defense to perform this function). If the President has so designated the Secretary of 
Defense, the Secretary may approve or disapprove findings or change a finding of Guilty to a 
finding of Guilty to a lesser-included offense, or mitigate, commute, defer, or suspend the 
sentence imposed or any portion thereof. If the Secretary of Defense is authorized to render the 
final decision, the review of the Secretary of Defense under Section 6(H)(5) shall constitute the 
final decision. 

7. REGULATIONS 

A. Supplementary Regulations and Instructions 

The Appointing Authority shall, subject to approval of the General Counsel of the Department of 
Defense if the Appointing Authority is not the Secretary of Defense, publish such further 
regulations consistent with the President's Military Order and this Order as are necessary or 
appropriate for the conduct of proceedings by Commissions under the President's Military Order. 
The General Counsel shall issue such instructions consistent with the President's Military Order 
and this Order as the General Counsel deems necessary to facilitate the conduct of proceedings 
by such Commissions, including those governing the establishment of Comrnjssion-related 
offices and performance evaluation and reporting relationships. 

B. Construction 

In the event of any inconsistency between the President's Military Order and this Order, 
including any supplementary regulations or instructions issued under Section 7(A), the 
provisions of the President's Military Order shall govern. In the event of any inconsistency 
between this Order and any regulations or instructions issued under Section 7(A), the provisions 
of this Order shall govern. 

8. AUTHORITY 

Nothing in this Order shall be construed to limit in any way the authority of the President as 
Commander in Chief of the Armed Forces or the power of the President to grant reprieves and 
pardons. Nothing in this Order shall affect the authority to constitute military commissions for a 
purpose not governed by the F'resident's Military Order. 

9. PROTECTION OF STATE SECRETS 

Nothing in this Order shall be construed to authorize disclosure of state secrets to any person not 
authorized to receive them. 

10. OTHER 

This Order is not intended to and does not create any right, benefit, or privilege, substantive or 
procedural, enforceable by any party, against the United States, its departments, agencies, or 
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other entities, its officers or employees, or any other person. No provision in this Order shall be 
' construed to be a requirement of the United States Constitution. Section and subsection captions 

in this document are for convenience only and shall not be used in construing the requirements of 
this Order. Failure to meet a time period specified in this Order, or supplementary regulations or 
instructions issued under Section 7(A), shall not create a right to relief for the Accused or any 

. other person. Reference (f) shall not apply to this Order or any supplementary regulations or 
instructions issued under Section 7(A). 

The Secretary of Defense may amend this Order from time to time. 
. , 

12. DELEGATION 

The authority of the Secretary of Defense to make requests for assistance under Section 5 of the 
President's Military Order is delegated to the General Counsel of the Department of Defense. 
The Executive Secretary of the Department of Defense shall provide such assistance to the 
General Counsel as the General Counsel determines necessary for this purpose. 

13. EFFECTIVE DATE 

This Order is effective immed~ately. 

Secretary of Defense 
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UNITED STATES 
Military 

v. Commission 
Members 

ALI HAMZA AI-IMAD SULAYMAN AL BAHLUL 
a/k/a Ali Hamza Ahmed Suleiman a1 Bahlul Appointing Order 
a/k/a Abu Anas a1 Makki No. 05-0003 
a/k/a Mohammad Anas Abdullah Khalidi November 4,2005 

The June 28,2004, order appointing military comrnissi~n members in the 
above-styled case is amended as follows: 

The following members were excused pursuant to my written decision dated 
October 19,2004: 

Colonel 
USAF, Member 

Lieutenant Colonel SA, Alternate Member 

On August 3 1,2005, Military Commission Order No. 1 was amended to remove 
all members, except the Presiding Officer, fiom the determination of all legal questions 
other than the admissibility of evidence. The following members, having previously 
participated in proceedings concerning the determination of such questions, are hereby 
excused to preclude any possibility that those discussions would inappropriately affect 
deliberations or votes on findings and sentencing (if necessary) in this case: 

The following members and alternate member are appointed for the purpose of 
trying any and all charges refmed for trial in the above-styled case: 

USAF, Member 
SAF, Member 
SAF, Member 

SA, Member 
SMC, Member r! IMC, Member 

U S N ,  Alternate h 
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Colonel Peter E. Brownback, 111, USA, previously appointed as the Presiding Officer, 
remains the Presiding Officer. 

Should any member be excused by the Presiding Officer, that member will be 
automatically replaced by the named alternate member. 

My December 10,2004, Directive, staying the proceedings in four named cases, 
is hereby revoked for the above-styled case. 

The Military Commission will meet at such tirne(s) as deemed appropriate by the 
Presiding Officer. 

Any decisions previously made by the commission as a whole, whether or not 
announced, are hereby vacated. The parties will be provided a fresh opportunity to file 
and litigate motions in whatever manner the Presiding Officer determines will best 
provide the accused with a full and fair trial. 

John D. ~ltenbkg, Jr. 
Appointing Authorityuns 
for Military Commis 
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No Military Commission Orders were issued in 2008 

DEPARTMENT OF DEFENSE 
Office of Military Commissions 

1600 Defense Pentagon 
Washington, DC 20301-.1600 

MILITARY COMMISSION ORDER 3 June 2009 
NUMBER 1 

Ali Hamza Ahmad Suliman al Bahlul, a/k/a "Abu Anas al Makki," a/k/a "Ali Hamza 
Ismael," a/k/a "Abu Anas al Yemeni," a/k/a "Muhammad Anis Abdulla Khalidi," (ISN 
0039) of Yemen was arraigned and tried before a military commission convened at the 
U.S. Naval Station, Guantanamo Bay, Cuba, pursuant to Military Commission 
Convening Order No. 07-01, dated 1 March 2007, as amended by Military Commission 
Convening Order No. 07-05, dated 29 May 2007, and as amended by Military 
Commission Convening Order No. 08-03, dated 22 October 2008. 

The accused was arraigned and tried on the following offenses and the following findings 
or other dispositions were reached: 

Charge I: 10 U.S.C. § 950v(b)(28) Conspiracy. Plea: Not Guilty. Finding: Guilty. 

Specification: From about February 1999 through about December 2001 did conspire 
and agree with Usama bin Laden, Saif al 'Adl, and other members and associates of al 
Qaeda, known and unknown, to commit one or more offenses triable by military 
commission, to wit: murder of protected persons; attacking civilians; attacking civilian 
objects; commit murder in violation of the Law of War; destruction of property in 
violation of the Law of War; terrorism; and providing material support for terrorism at 
various locations in Afghanistan and elsewhere, and did undertake several overt acts in 
furtherance of the conspiracy. 

Plea: Not Guilty. Finding: Guilty, except the words "armed himself with an explosive 
belt, rifle, and grenades to protect and prevent the capture of Usama bin Laden." Of the 
excepted words: Not Guilty. 

1
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Charge II: 10 U.S.C. § 950u Solicitation. Plea: Not Guilty. Finding: Guilty. 

Specification: From about February 1999 through about December 2001 at various 
locations in Afghanistan, Pakistan, and elsewhere, did solicit several suspected al Qaeda 
operatives, known and unknown, to commit substantive offenses triable by military 
commissions, to wit: murder of protected persons; attacking civilians; attacking civilian 
objects; murder in violation of the Law of War; destruction of property in violation of the 
Law of War; terrorism; and providing material support for terrorism. 

Plea: Not Guilty. Finding: Guilty. 

Charge III: 10 U.S.c. § 950v(b)(25) Providing Material Support for Terrorism. Plea: 
Not Guilty. Finding: Guilty. 

Specification: From about February 1999 through about December 2001, at various 
locations in Afghanistan and elsewhere, did intentionally provide material support and 
resources to al Qaeda, an international terrorist organization then engaged in hostilities 
against the United States of America, including violent attacks against United States' 
embassies at or near Nairobi, Kenya, and Dar es Salaam, Tanzania, on or about August 7, 
1998; on the USS COLE at or near Aden, Yemen, on or about October 12,2000; and at 
various locations in the United States on or about September 11, 2001; knowing that al 
Qaeda engaged in or engages in terrorism, and acting in support of al Qaeda's objectives. 

Plea: Not Guilty. Finding: Guilty, except the words "arming himself with an explosive 
belt, rifle, and grenades to protect and prevent the capture of Usama bin Laden." Ofthe 
excepted words: Not Guilty. 

SENTENCE 

The following sentence was adjudged by the members on 3 November 2008: 
Confinement for Life. 
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onna L. Wilkins 

MCO No.1, DoD, Office of Military Commissions, Washington, DC 20301-1600 dated 
3 June 09 (continued) 

. ACTION 

In the case of Ali Hamza Ahmad Suliman al Bahlul, a/k/a "Abu Anas al Makki," a/k/a 
"Ali Hamza Ismael," a/k/a "Abu Anas al Yemeni," a/k/a "Muhammad Anis Abdulla 
Khalidi," ISN 0039, the sentence is approved and will be executed. The accused will be 
confined in such place as may be prescribed by the Commander, Joint Task Force 
Guantanamo Bay, Cuba, or superior authority. 

BY DIRECTION OF SUSAN J. CRAWFORD, CONVENING AUTHORITY: 

Clerk of Court 
for Military Commissions 

DISTRIBUTION:
 
I-Accused (Mr. al Bahlul)
 
I-Military Judge (Col Gregory)
 
1-Trial Counsel (MAJ Cowhig)
 
I-Defense Counsel (Maj Frakt)
 
I-Clerk of Court, OMC
 
I-Clerk of Court, CMCR
 
I-OSD (OGC)
 
I-JTF GTMO (Detention Facility)
 
I-SJA, JTF GTMO
 
5-0riginal Record of Trial
 
I-Each Copy ofthe Record of Trial
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THE WHITE HOUSE
WASHINGTON

February 7, 2002

MEMORANDUM FOR: THE VICE PRESIDENT
THE SECRETARY OF STATE
THE SECRETARY OF DEFENSE
THE ATTORNEY GENERAL
CHIEF OF STAFF TO THE PRESIDENT
DIRECTOR OF CENTRAL INTELLIGENCE
ASSISTANT TO THE PRESIDENT FOR NATIONAL

SECURITY AFFAIRS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF

SUBJECT: Humane Treatment of Taliban and al Qaeda Detainees

1. Our recent extensive discussions regarding the status of al Qaeda and Taliban
detainees confirm that the application of Geneva Convention Relative to the
Treatment of Prisoners of War of August 12, 1949, (Geneva) to the conflict with
al Qaeda and the Taliban involves complex legal questions. By its terms, Geneva
applies to conflicts involving "High Contracting Parties," which can only be
states. Moreover, it assumes the existence of "regular" armed forces fighting on
behalf of states. However, the war against terrorism ushers in a new paradigm,
one in which groups with broad, international reach commit horrific acts against
innocent civilians, sometimes with the direct support of states. Our nation
recognizes that this new paradigm – ushered in not by us, but by terrorists –
requires new thinking in the law of war, but thinking that should nevertheless be
consistent with the principles of Geneva.

2. Pursuant to my authority as commander in chief and chief executive of the United
States, and relying on the opinion of the Department of Justice dated January 22,
2002, and on the legal opinion rendered by the attorney general in his letter of
February 1, 2002, I hereby determine as follows:

a. I accept the legal conclusion of the Department of Justice and determine
that none of the provisions of Geneva apply to our conflict with al Qaeda in
Afghanistan or elsewhere throughout the world because, among other
reasons, al Qaeda is not a High Contracting Party to Geneva.

b. I accept the legal conclusion of the attorney general and the Department of
Justice that I have the authority under the Constitution to suspend Geneva
as between the United States and Afghanistan, but I decline to exercise that
authority at this time. Accordingly, I determine that the provisions of
Geneva will apply to our present conflict with the Taliban. I reserve the
right to exercise the authority in this or future conflicts.

c. I also accept the legal conclusion of the Department of Justice and
determine that common Article 3 of Geneva does not apply to either al
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Qaeda or Taliban detainees, because, among other reasons, the relevant
conflicts are international in scope and common Article 3 applies only to
"armed conflict not of an international character."

d. Based on the facts supplied by the Department of Defense and the
recommendation of the Department of Justice, I determine that the Taliban
detainees are unlawful combatants and, therefore, do not qualify as
prisoners of war under Article 4 of Geneva. I note that, because Geneva
does not apply to our conflict with al Qaeda, al Qaeda detainees also do not
qualify as prisoners of war.

3. Of course, our values as a nation, values that we share with many nations in the
world, call for us to treat detainees humanely, including those who are not legally
entitled to such treatment. Our nation has been and will continue to be a strong
supporter of Geneva and its principles. As a matter of policy, the United States
Armed Forces shall continue to treat detainees humanely and, to the extent
appropriate and consistent with military necessity, in a manner consistent with the
principles of Geneva.

4. The United States will hold states, organizations, and individuals who gain
control of United States personnel responsible for treating such personnel
humanely and consistent with applicable law.

5. I hereby reaffirm the order previously issued by the secretary of defense to the
United States Armed Forces requiring that the detainees be treated humanely and,
to the extent appropriate and consistent with military necessity, in a manner
consistent with the principles of Geneva.

6. I hereby direct the secretary of state to communicate my determinations in an
appropriate manner to our allies, and other countries and international
organizations cooperating in the war against terrorism of global reach.

/s/ George W. Bush

[ CBG / AP & CNN – 2004.06.22 ]
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SEN. WARNER:  Good afternoon, ladies and gentlemen.  We apologize for starting a little after 2:00, but we had a 
vote.  That's the one thing that we have to do here. 

So the committee meets today to conduct the third in a series of hearings on the future of military commissions in 
light of the Supreme Court's decision in Hamdan v. Rumsfeld.  We are privileged to have with us the attorney general of 
the United States, the Honorable Alberto Gonzales, and the deputy secretary of Defense, the Honorable Gordon Eng-
land.  They are accompanied respectively by Mr. Bradbury, acting head of the Justice Department legal office counsel, 
and Mr. Dell'Orto, deputy general counsel of the Department of Defense.  

In two previous hearings, we've had the benefit of the testimony of the judge advocate general of the armed forces, 
retired judge advocates general, human rights groups and bar associations and academics who specialize in military law. 

Today, we hear from the administration on its recommendations for legislation to create new military commissions 
consistent with -- I'm sorry -- new military commissions consistent with the issues raised by the Supreme Court in the 
Hamdan decision, both statutory and with respect to Common Article 3 of the Geneva Convention.  

We've been in regular consultation, I want to say, Attorney General Gonzales and Secretary England.  We've had 
excellent consultation here in the Senate with your respective departments right along.  We understand that the final 
draft of the administration proposal is still being worked upon, and that's for the good, in my judgment.  This is a very 
important thing. 

Nevertheless, it's clear that it would be beneficial for the committee, given that we're about to go on recess, to re-
ceive their current status report on this particular piece of legislation.  Our committee intends to work with the admini-
stration during the August recess with the strong possibility of additional hearings by the committee before we mark-up 
a bill and report it to the Senate leadership -- bipartisan leadership of the Senate. 

I reiterate what I've said before:  Congress must get this right. We must produce legislation that provides for an ef-
fective means of trying those alleged to have violated the law of war, while at the same time complying with our obliga-
tions under international and domestic law.  How we treat people in these circumstances will affect the credibility of our 
country in the eyes of the world. 

Thank you. 
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Senator Levin.  Senator Levin, I understand that you have another matter; and therefore, you will combine your 
opening remarks with a question or two.  Am I correct on that? 

SEN. CARL LEVIN (D-MI):  Well, I'd be happy to do that, but I probably -- we should get the statements first 
from our witnesses, and then if you would allow me to ask questions first I would appreciate it. 

SEN. WARNER:  I would be happy to do that. 

SEN. LEVIN:  Thank you, Mr. Chairman. 

And first, let me thank our attorney general and Deputy Secretary England very much for being here.  

The Supreme Court's decision in the Hamdan case struck down the military commission procedures established by 
the administration, because they did not meet the standards of the Uniform Code of Military Justice or those of the Ge-
neva Conventions.  Congress has now begun the process of determining what needs to be done to ensure that our system 
for trying detainees for crimes meets the standards established by the Supreme Court as the law of the land. 

We started this process where it should begin, with the military lawyers who are most familiar with the rules for 
courts martial and the history and practice of military commissions.  These officers also understand the practical impor-
tance of our adherence to American values and the rule of law in the treatment of others.  If we torture of mistreat per-
sons whom we detain on the battlefield or if we proceed to try detainees without fair procedures, we increase the risk 
that our own troops will be subject to similar abuses at the hands of others. 

Today we continue our review by hearing the views of senior administration officials.  Last week, a copy of an 
early draft of an administration proposal was leaked to the press and has been widely circulated.  This draft has now 
been posted on The Washington Post website.  We understand that this draft is still evolving, so I will base my ques-
tions on the earlier leaked version of the document.  I don't know what else to do.  It's either that or on the evolving ver-
sion which apparently we've had some briefing on, but I think it's wiser to base questions on what we know was a draft 
rather than to speculate. 

So the draft and the process through which it was developed will provide some insight into the administration's ap-
proach to this issue. 

First, the administration seems to have used the UCMJ as a starting point for its draft.  While there are extensive 
departures from the UCMJ, without any demonstration of practical necessity in my judgment, I do welcome the admini-
stration's apparent acknowledgment that the UCMJ is in fact the appropriate starting point for military commission leg-
islation. 

As the Supreme Court held in the Hamdan case, the regular military courts in our system are the courts martial es-
tablished by congressional statutes and a military commission can be regularly constituted by the standards of our mili-
tary justice system only if some practical need explains deviation from the court martial practice.  

Second, the Hamdan court also ruled that, quote, "the rules set forth in the manuals for court martial must apply to 
military commissions unless impracticable," to use their word.  Unfortunately, the administration draft takes just three 
sentences to dismiss both the manual for courts martial and the military rules of evidence.  The draft authorizes the sec-
retary of Defense to prescribe procedures, including modes of proof for trials by commissions.  It then provides that, 
quote, "evidence in a military commission shall be admissible if the military judge determines that the evidence is rele-
vant and is a probative value," close quote.  And, quote, "hearsay evidence shall be admissible in the discretion of the 
military judge unless the circumstances render it unreliable or lacking in probative value," close quote.  That is virtually 
unchanged from the evidentiary standard that the Supreme Court rejected in the Hamdan case. 

There are undoubtedly parts of the manual for courts martial and the military rules of evidence that would be im-
practical to apply to military commissions for the criminal trial of detainees.  In accordance with the Supreme Court's 
ruling, however, these areas should be identified by exception rather than by a wholesale departure from all procedures 
and all rules of evidence applicable in courts martial. 

Mr. Chairman, our committee, I believe, should now ask our military lawyers to systematically review the manual 
for courts martial and the military rules of evidence and make recommendations as to the areas in which deviations are 
needed on the basis of the Supreme Court's test of impracticability.  We already have a Joint Service Committee on 
Military Justice, which is responsible for reviewing proposed changes to the UCMJ and the manual for courts martial.  
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And it would be well suited to this new task should our chairman make that decision to assign that task or request them 
to undertake it. 

Third, we've been told that the administration's working draft has now been provided to the judge advocates general 
of the military services and that some of their comments have already been incorporated into the draft.  This is a consid-
erable improvement over the manner in which the administration adopted its previous order on commissions when, we 
have been told, none of the recommendations of the judge advocates general were adopted.  But it still puts the cart be-
fore the horse.  Rather than asking the judge advocates general to comment on a draft that was prepared by a limited 
circle of political appointees, the administration should have allowed the experts -- the military lawyers -- to prepare the 
initial drafts of the proposal.  

Mr. Chairman, regardless of whether the administration will listen to the concerns of the judge advocates general in 
this issues, we should.  So far, this committee has addressed this issue in a systematic, deliberative manner.  I commend 
our chairman for doing so, and I know we're going to continue to do so. 

I hope that as soon as we receive a formal proposal from the administration that we will reconvene the panel from 
our first hearing so that those distinguished military officers will have a full opportunity to provide us their views on the 
administration proposal and their own recommendations as to how we should proceed on this issue. 

Finally, the draft on The Washington Post website contains some of the same objectionable language regarding co-
erced testimony as the original military order.  The draft language states, quote, "no otherwise admissible statement 
obtained through the use of" -- and then there's a word that's blacked out -- "may be received in evidence if the military 
judge finds that the circumstances under which the statement was made render it unreliable or lacking in probative 
value."  Given the administration's long-standing position on this issue, it seems likely that -- and I'll ask the attorney 
general about this -- that the word that had been blacked out is coercion, and that this provision is intended to expressly 
permit the use of coerced testimony under the circumstances identified in that draft. 

If so, the provision leaves the door open for the introduction of testimony obtained through the use of techniques 
such as water boarding, intimidating use of military dogs and so forth.  Techniques which our top military lawyers said 
are inconsistent with the standards of the Army field manual and Common Article 3 of the Geneva Conventions. 

The use of evidence obtained through such techniques in a criminal trial would be inconsistent with the Supreme 
Court's ruling in the Hamdan case, inconsistent with the requirements of the Geneva Conventions, inconsistent with our 
values as Americans and not of the best interest of U.S. servicemen and women who may one day be captured in com-
bat.  If the administration insists on including this provision in its draft legislation, I hope that we will reject that lan-
guage. 

Mr. Chairman, we need to develop a workable framework for the trial of detainees by military commissions consis-
tent with the ruling of the Supreme Court in Hamdan, and that is what we are about.  And as you say, Mr. Chairman, it 
is important that we develop a workable framework for the trial of detainees by military commission.  It's important that 
we be consistent with the ruling of the Supreme Court. And it's important that we do it right.  This will be a very diffi-
cult endeavor, requiring us to address a series of controversial issues such as the use of classified information, the use of 
hearsay evidence, the applicability of manual for courts martial and the military rules of evidence and the definition of 
substantive offenses tryable by military commissions.  

I hope we will not open up other issues, as important as they are, because this task is difficult enough.  The proper 
treatment of detainees, the role of combatant status review tribunals, and habeas corpus rights of detainees, that are a 
very difficult issue and that were debated in the context of last year's Detainee Treatment Act, need to be addressed but 
not, it seems to me, if we're going to make progress on this critical issue that is before us.  And so, I hope that we'll 
avoid that pitfall by keeping our legislative focus on the issues that we must address, which is to establish a workable 
framework for military commissions. 

Thank you, again, Mr. Chairman, for your position that you've taken in this matter, that we're going to do this thing 
thoroughly and properly and thoughtfully.  I think it's the right way to do.  

SEN. WARNER:  Well, I want to say that I can't account for all of the websites and various things that are popping 
up.  But the purpose of this hearing is to receive the work in progress and the current status of the thinking of the ad-
ministration from the two most qualified people, the attorney general and the deputy secretary, to give us the facts.  

 I don't want to start prejudging this situation based on what might be in websites and other things. 
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Senator McCain, you've taken the lead on this from the very beginning.  Do you have a few opening comments 
you'd like make? 

SEN. JOHN MCCAIN (R-AZ):  No, Mr. Chairman. 

I'd like to repeat what I said at the beginning of this odyssey that we're on, and that is that we have to look at the 
best way we can protect America as our first and foremost priority. 

I believe we also should comply as much as possible with the United States Supreme Court decision so that we 
won't have a situation evolve where we pass legislation that the Supreme Court then bounces back to us.  It's not good 
for the process, it's not good for America. 

And third of all, I don't think we can ignore in our discussions, in our deliberations, the damage that has been done 
to the image of the United States of America because of allegations, either true or false, about our treatment of prison-
ers.  And if we are in a long struggle, part of that struggle is a psychological one, and we must remain the nation that is 
above and different from those of our enemies -- than our enemies.  And I think that's important to keep that in mind as 
we address this issue in its specifics. 

But the other fact is that we're in a struggle that engages us in every way, and without the moral superiority that this 
nation has enjoyed for a couple a hundred years, we could do great damage to our effort in winning this struggle that 
we're engaged in. 

I thank you, Mr. Chairman. 

SEN. WARNER:  Thank you very much, Senator. 

Senator Lindsey Graham, you likewise have taken a lead on this. Do you have any comments for the opening? 

SEN. LINDSEY GRAHAM (R-SC):  No, sir. 

SEN. WARNER:  Any other colleagues seeking recognition? 

Yes, Mr. Dayton.  

SEN. MARK DAYTON (D-MN):  Mr. Chairman, I just wanted to salute Senator McCain for his comments.  I 
think they're perfectly said. 

SEN. WARNER:  I thank the senator. 

General, delighted to have you here today and fully recognize that this is an interim report on your part.  And as 
Senator Levin suggested, we will certainly have additional hearings, at which time you will be given the opportunity to 
come before us. 

ATTY GEN. GONZALES:  Thank you, Mr. Chairman, Senator Levin and members of the committee. 

I am pleased to appear today on behalf of the administration to discuss the elements of the legislation that we be-
lieve Congress should put in place to respond to the Supreme Court's decision in Hamdan versus Rumsfeld.  

Let me say a word about process first.  As this committee knows, the administration has been working hard on a 
legislative proposal that reflects extensive interagency deliberations as well as numerous consultations with members of 
Congress.  Our deliberations have included detailed discussion with members of the JAG corps, and I personally met 
twice with the judge advocates general.  They have provided multiple rounds of comments, and those comments will be 
reflected in the legislative package that we plan to offer for Congress' consideration. 

Mr. Chairman, first and foremost, the administration believes that Congress should respond to Hamdan by provid-
ing statutory authorization for military commissions to try captured terrorists for violations of the laws of war.  Funda-
mentally, any legislation needs to preserve flexibility in the procedures for military commissions while ensuring that 
detainees receive a full and fair trial. 

We believe that Congress should enact a new code of military commissions modeled on the court-martial proce-
dures of the Uniform Code of Military Justice that would follow immediately after the UCMJ as a new chapter in Title 
10 of the U.S. Code.  The UCMJ should constitute the starting point for the new code. 

At the same time, the military commission procedures should be separate from those used to try our own service 
members, both because military necessity would not permit the strict application of all court-martial procedures and 
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because there are relative differences between the procedures appropriate for trying our service members and those ap-
propriate for trying the terrorists who seek to destroy us. Still, in most respects, the new code of military commissions 
can and should track closely the UCMJ. 

We would propose that Congress establish a system of military commissions presided over by military judges with 
commission members drawn from the armed forces.  The prosecution and defense counsel would be appointed from the 
JAG corps, and the accused may retain a civilian counsel in addition to military defense counsel.  Trial procedures, sen-
tencing and appellate review would largely track those currently provided under the UCMJ. 

Because of the specific concerns raised by the Supreme Court in Hamdan and elsewhere, the new code of military 
commissions should depart in significant respects from the existing military commission procedures.  In particular, we 
propose that the military judge would  preside separate and apart from the other commission members, and make final 
rulings at trial on law and evidence, just as in courts-martial or civilian trials.  We would increase the minimum number 
of commission members to five and require 12 members for prosecutions seeking the death penalty. 

And while military commissions will track the UCMJ in many ways, commission procedures should depart from 
the UCMJ in those instances where the UCMJ provisions would be inappropriate or impractical for use in the trial of 
unlawful terrorist combatants.  The UCMJ provides Miranda-type protections for U.S. military personnel that are 
broader than the civilian rule and that could impede or limit evidence obtained during the interrogation of terrorist de-
tainees.  I have not heard anyone contend that terrorists should be given the Miranda warnings required by the UCMJ. 

The military commission procedures also should not include the UCMJ's Article 32 investigations, which is a pre-
charging proceeding that is akin to but considerably more protective than a civilian grand jury.  Such a proceeding is 
unnecessary before the trial of captured terrorists who are already subject to detention under the laws of war. 

Because military commissions must try commission -- must try crimes based on evidence collected everywhere 
from the battlefields in Afghanistan to foreign terrorist safehouses, the commission should permit the introduction of all 
probative and reliable evidence, including hearsay evidence.  It is imperative that hearsay evidence be considered be-
cause many witnesses are likely to be foreign nationals who are not amenable to process, and other witnesses may be 
unavailable because of military necessity, incarceration, injury or death. 

The UCMJ rules of evidence also provide for circumstances where classified evidence must be shared with the ac-
cused.  I believe there is broad agreement that in the midst of the current conflict, we must not share with captured ter-
rorists the highly sensitive intelligence that may be relevant to military commission proceedings. 

A more difficult question is posed, however, as to what is to be done when that classified evidence constitutes an 
essential part of the prosecution's case.  In the court-martial context, our rules force the prosecution to choose between 
disclosing the evidence to the accused or allowing the guilty to evade prosecution.  It is my understanding that other 
countries, such as Australia, have established procedures that allow for the court, under tightly defined circumstances, to 
consider evidence outside the presence of the accused.  The administration must -- and Congress must give careful 
thought as to how the balance should be struck for the use of classified information in the prosecution of terrorists be-
fore military commissions.   

Mr. Chairman, the administration also believes that Congress needs to address the Supreme Court's ruling in Ham-
dan that Common Article 3 of the Geneva Conventions applies to our armed conflict with al Qaeda.  The United States 
has never before applied Common Article 3 in the context of an armed conflict with international terrorists. Yet, be-
cause of the court's decision in Hamdan, we are now faced with the task of determining the best way to do just that. 

Although many of the provisions of Common Article 3 prohibit actions that are universally condemned, some of its 
terms are inherently vague, as this committee already discussed in its recent hearing on the subject.  Common Article 3 
prohibits "outrages upon personal dignity," a phrase of uncertain and unpredictable application.  If left undefined, this 
provision will create an unacceptable degree of uncertainty for those who fight to defend us from terrorist attack, par-
ticularly because any violation of Common Article 3 constitutes a federal crime under the War Crimes Act. 

Furthermore, because the Supreme Court has said that courts must give respectful consideration and considerable 
weight to the interpretations of treaties by international tribunals and other state parties, the meaning of Common Arti-
cle 3 -- the baseline standard that now applies to the conduct of U.S. personnel in the war on terror -- would be informed 
by the evolving interpretations of tribunals and governments outside the United States. 
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We believe that the standards governing the treatment of detainees by United States personnel in the war on terror 
should be certain.  And those standards should be defined clearly by U.S. law, consistent with our international obliga-
tions.  One straightforward step that Congress can take to achieve that result is to define our obligations under Common 
Article 3 by reference to the U.S. constitutional standard already adopted by Congress. 

Last year, after a significant public debate, Congress adopted the McCain amendment as part of the DTA.  That 
amendment prohibits cruel, inhumane or degrading treatment or punishment as defined by reference to the established 
meaning of our Constitution.  Congress rightly assumed that the enactment of the DTA settled questions about the base-
line standard that would govern the treatment of detainees. 

The administration believes that we owe it to those called upon to handle detainees in the war on terror to ensure 
that any legislation addressing the Common Article 3 issue will bring clarity  and certainty the War Crimes Act.  And 
the surest way to achieve this, in our view, is for Congress to set forth a definite and clear list of offenses serious enough 
to be considered war crimes, punishable as violations of Common Article 3 under 18 USC 2441. 

The difficult issues raised by the court's pronouncement on Common Article 3 are ones that the political branches 
need to consider carefully as they chart way forward after Hamdan. 

I look forward to discussing these subjects with the committee this afternoon. 

SEN. WARNER:  Thank you very much, General.  It seems to me to be a statement that is a good way to start this 
hearing.  You've laid it out, I think, with some clarity here now. 

ATTY GEN. GONZALES:  Thank you, Mr. Chairman. 

SEN. WARNER:  Secretary England. 

MR. ENGLAND:  Chairman Warner, Senator Levin, members of the committee, first of all, thanks for the oppor-
tunity to be here.  This is indeed a crucial subject. 

This is also a critical time for America.  We are in a real and a daily war against terrorist adversaries who are de-
termined to destroy our way of life and that of our friends and allies.  The terrorists are relentless, they oppose the very 
notion of freedom and liberty, and they are committed to using every possible means to achieve their end. 

America did not choose this fight and we don't have the option of walking away.  As a nation, we must be clear in 
our thoughts, candid in our words, and rock solid in our resolve. 

The security challenges this nation faces in the wake of 9/11 are both complex and, in some respects, fundamentally 
new.  The Supreme Court's Hamdan decision provides an opportunity for the executive and legislative branches to work 
together to solidify a legal framework for the war we are in and for future wars.  

 The legal framework we construct together should take the law of war, not domestic, civilian criminal standards of 
law and order, as its starting point. 

I propose the following seven criteria against which any proposed legislation should be measured. 

First, all measures adopted should reflect American values and standards. 

Second, persons detained by the armed forces should always be treated humanely, without exception. 

Third, our men and women in uniform must have the ability to continue to fight and win wars, including this war 
on terror.  The nation must maintain the ability to detain and interrogate suspected terrorists, to continue to detain dan-
gerous combatants until the cessation of hostilities, and to gather and protect critical intelligence. 

Fourth, war criminals need to be prosecuted, and in a full and fair trial. 

Fifth, our soldiers, sailors, airmen, Marines and Coast Guardsmen need adequate legal protections, as do the civil-
ians who support them. 

Sixth, the rules must be clear and transparent to everyone. 

And lastly, we should be mindful of the impact of our legislation on the perceptions of the international community. 
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I  do thank this committee for taking time to thoughtfully consider this very important set of issues.  And I do thank 
you for your strong, unwavering support for the brave men and women serving every day at home and abroad to protect 
and defend this truly great nation. 

SEN. WARNER:  Thank you, Mr. Secretary.  I think your statement's very helpful and we are off to a good start. 

And I'd put my first question to you, Secretary England.  And that's the Army Field Manual.  It seems to me that 
that has some relevance to those of us, both administration and the Congress, that are working towards drawing up this 
statute, and it would be in the  interest of all parties to have that before we finalize such proposals as we write into law. 

MR. ENGLAND:  Mr. Chairman, we do have an Army Field Manual today.  It's the version of the Army Field 
Manual, I think, that goes all the way back to 1992. 

SEN. WARNER:  I'm familiar with that, yes. 

MR. ENGLAND:  And we were in the process of, frankly, updating that.  We are very close, I believe have been 
very close to a resolution, but each time, it seems that something else comes up we need to consider; in this case, of 
course, the Hamdan decision.  So we are very close to finalizing the manual.  I would expect we would now finalize it 
when this law is complete and on the books. 

SEN. WARNER:  You would want the law to be adopted by the Congress before you promulgate the revised edi-
tion?  Is that your thought? 

MR. ENGLAND:  Well, that's at least my initial thought, Senator. I guess I have to consider it, but sitting here, it 
would seem logical to me based on where we are today to complete this discussion of Common Article 3 and to make 
sure we're all in agreement in terms of how we go ahead.  That said, I will tell you we're very close to the Field Manual.  
But at this point, that would be my initial reaction. I'd be happy to get back with you and discuss it further, but at least 
initially, that would seem logical to me, sir. 

SEN. WARNER:  I think it does require further discussion and consideration because I anticipate that at some point 
in time -- and let's work back from the fact that we're out of here on the 30th of September. And it's the desire of this 
committee, and we're supported by the bipartisan leadership of the Senate, to get this bill enacted by the Senate and 
hopefully over to the House such that it can become law.  

MR. ENGLAND:  I don't -- 

SEN. WARNER:  Men and women of the armed forces need this. 

Now, I will just take this under advisement.  I'll accept your statement as it is now, and we'll discuss it further.  I 
just wondered what view you might have on that, attorney general, the desirability of waiting till we're finished on this 
prior to finalizing the revision of the field manual. 

ATTY GEN. GONZALES:  Sir, I'm not privy to the process in terms of either -- the finalization of the Army field 
manual.  I can only imagine, however, that those -- that those involved in that process have likewise been involved in 
the process of its legislation.  And we have received, are continuing to receive input about what these procedures for the 
military commission should look like.  And I have received and am continuing to receive input with respect to our obli-
gations under Common Article 3.  And so, I don't know whether or not we need to have one completed before the other, 
quite frankly.  I think -- you know, I will obviously defer to this committee in terms of what you need, but -- but I'm not 
sure that they're necessary intertwining in terms of moving forward. 

SEN. WARNER:  Well, let's all deliberate on this. 

Did you wish to have something further to say, Secretary England? 

MR. ENGLAND:  No, Mr. Chairman, except I didn't understand the relationship between the field manual and this 
pending legislation. So -- and I guess I still don't understand that relationship.  We are working on the field manual.  We 
have been working on the field manual -- 

SEN. WARNER:  I understand that. 

MR. ENGLAND:  And that was really an independent action from this legislation.  So I'm not quite sure how 
they're connected.  I mean, if they are related, then we will definitely work those in some coherent manner. 

SEN. WARNER:  I think there is a relationship, and we'll discuss this further. 
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MR. ENGLAND:  Okay.  We'll be -- we'll be happy to do that, Mr. Chairman.  

SEN. WARNER:  Let's turn to the question of the classified information.  The present military commission rules al-
low the appointed authority or the presiding officer of the commission to exclude the accused and the civilian counsel 
from access to evidence during proceedings that these officials decide to close to protect classified information or for 
other named reason.  In your opinion, can a process that passes constitutional and statutory muster -- and that's the bot-
tom line; we got to pass that.  If we do not, we still have a federal court set aside this law once we put it into action. 

So I repeat, in your opinion, can a process that passes constitutional and statutory muster be constructed without 
giving the accused and counsel possessing the necessary clearances access to such material in some form? 

ATTY GEN. GONZALES:  Of course.  Mr. Chairman, we're not proposing that classified information be denied to 
cleared counsel. And I think it would be an extraordinary case when -- where classified information would be used and 
would not be provided to the accused. Based upon conversations that have occurred between you individually, and I 
understand based upon a hearing that occurred in the Senate Judiciary Committee, I think it's fairly obvious that this is 
one of the -- the remaining points of discussion, major points of discussion within the administration is to how to re-
solve this issue.  I think we all agree that we cannot provide terrorists access to classified information.  And so, how do 
we go about moving forward with the prosecution?  Because, sure, we have the option to continue to hold them indefi-
nitely for the duration of the hostilities, but we may choose -- we want to -- we may choose to bring someone to justice.  

 And the classified information may be crucial to that prosecution. 

So there are various things that are being discussed with the administration.  We could have, for example, the mili-
tary judge make a finding that moving forward without providing the classified information to the accused is absolutely 
warranted.  We could have a finding that the military -- the military judge could make a finding that, you know -- that 
substitutes or summaries are inadequate.  We could require the military judge to make a finding that moving forward 
without having the accused present is warranted, given the circumstances. 

So there are various things, I think, that we can do, certain procedures that have to be followed, so that we make 
this an extraordinary case. 

But Mr. Chairman, it cannot be the case that in making a decision to move forward with a prosecution, that we have 
to provide classified information to a terrorist. 

And so this is an issue that we're wrestling with.  There's no question about that. 

SEN. WARNER:  Right. 

ATTY GEN. GONZALES:  And I think that this is something we will value the committee input -- 

SEN. WARNER:  We haven't reached a final decision on how we're going to handle it.  But I've pointed out, I 
think, the importance of having this statute be able to survive any subsequent federal court review process. 

ATTY GEN. GONZALES:  If I can make two final points again -- 

SEN. WARNER:  Sure. 

ATTY GEN. GONZALES:  -- the -- his -- the counsel would be -- would have access -- the cleared counsel would 
have that access to the information.  And there could be a mechanism, again, where we could provide either redacted 
summaries or something as a substitute to the accused that would not jeopardize the national security of our country.  

SEN. WARNER:  On the subject of hearsay evidence, given the difficulties of locating and obtaining witnesses in 
cases of this sort, do you believe that it would be reasonable to admit hearsay if it were not coerced and, in the opinion 
of a military judge or other judicial officer, there were sufficient guarantees for its veracity? In your opinion, would the 
admission of such evidence raise constitutional questions? 

ATTY GEN. GONZALES:  In my judgment, it would be permissible. The admissions of hearsay evidence has been 
used in other international tribunals, in Yugoslavia and Rwanda. 

This is a different kind of conflict.  It's an ongoing kind of conflict, where the witness or the evidence -- oftentimes 
it's hard to verify or hard to have firsthand access to.  The witness may be out of the country, and therefore we can't 
serve process.  The witness -- for security reasons, we may want them -- to bring them into Guantanamo. The witness 
may be dead.  The witness may be on the front line.  And do we want to be bringing our soldiers off the front line? 
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And so I think the -- that there are very good reasons, practical reasons, necessary reasons to deviate from the Uni-
form Court (sic) of Military Justice with respect to the use of hearsay. 

It's vitally important, however, that the information be probative and that it be reliable. 

And these decisions will be made by military judges who have been trained, and I think we all have great confi-
dence in their wisdom and judgment.  And -- but I think that the use of hearsay is absolutely important in these kind of 
proceedings. 

SEN. WARNER:  Thank you very much. 

Senator Levin. 

SEN. LEVIN:  Thank you, Mr. Chairman. 

The Supreme Court in Hamdan held that Common Article 3 of the Geneva Conventions applies to the conflict with 
al Qaeda.  Secretary England, on July 7th, you issued a memorandum acknowledging this holding and said that the Su-
preme Court has determined that Common Article 3 applies, as a matter of law, to the conflict with al Qaeda.  

 The court found that the military commissions, as constituted by the Department of Defense, are not consistent 
with Article 3.  And then, you went on to say the following, that all DOD personnel adhere to these standards. 

Do you stand by that memorandum? 

MR. ENGLAND:  Yes, sir, I do. 

SEN. LEVIN:  And Attorney General Gonzales, do you agree with that memorandum? 

ATTY GEN. GONZALES:  Sir, I can't admit to having read the entire thing, but I agree with what you've read, yes, 
sir. 

SEN. LEVIN:  And would you agree in light of the Supreme Court's ruling that legislation authorizing the use of 
the commissions and procedures for such commissions must be consistent with the requirements of Common Article 3? 

ATTY GEN. GONZALES:  Yes, sir, I would. 

SEN. LEVIN:  Mr. Attorney General, do you believe that the use of testimony which is obtained through tech-
niques, such as waterboarding, stress positions, intimidating use of military dogs, sleep deprivation, sensory deprivation, 
forced nudity -- that techniques such as I just described would be consistent -- do you believe they would be consistent 
with Common Article 3? 

ATTY GEN. GONZALES:  Well, sir, I think most importantly I can't imagine that such testimony would be reli-
able, and therefore, I find it unlikely that any military judge would allow such testimony in his evidence. 

SEN. LEVIN:  And that would be because you -- it's hard for you contemplate or conceive of such testimony being 
consistent with Common Article 3? 

ATTY GEN. GONZALES:  Sir, it would certainly be -- it -- in my judgment, it would -- there would be serious 
questions regarding the reliability of such testimony and therefore should not be admitted and would not be admitted 
under the procedures that we're currently discussing.  

SEN. LEVIN:  Secretary England, if such procedures were used against our own soldiers, testimony that was ob-
tained through the use of those kind of techniques, would you accept such judgment if it were rendered against one of 
our troops? 

MR. ENGLAND:  Again, I would concur with the attorney general.  I mean, hopefully that would not be permissi-
ble in a court, Senator Levin.  So hopefully, it would not be used against them. 

SEN. LEVIN:  The -- in terms of the rule of evidence, Mr. Attorney General, Justice Kennedy assessed that it be 
feasible to apply most, if not all, of the conventional military evidence rules and procedures.  Would you agree that most 
at least of the conventional military evidence rules and procedures are feasible for use in these commissions? 

ATTY GEN. GONZALES:  Certainly, sir, I think that -- well, first of all, let me -- let me make one observation.  I 
think there was a difference of opinion about how to read some of these opinions.  I think what the court was saying is 
that if the president wants to deviate, wants to use procedures inconsistent, that are not uniform with the Uniform Code 
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of Military Justice, then he has to have practical reasons for doing so.  The UCMJ is a creature of Congress. If Congress 
wants to change a procedure, I think Congress has the ability under the Constitution to do that. 

And I'm sorry, Senator, I forgot your question, and I apologize. 

SEN. LEVIN:  Do you believe it would be feasible, the way Justice Kennedy uses the word "practicability," for 
most, if not all -- let's say most -- of the conventional military evidence rules and procedures to be followed in commis-
sions?  

ATTY GEN. GONZALES:  Again, Senator, without going through an itemized list of the procedures or rules that 
you're referring to, the objective that we would hope to achieve is the ability to get into evidence information that may 
be, quite frankly, not admissible in the Uniform Code of Military Justice, not admissible in our criminal courts, because 
we are fighting a new kind of war and we are talking about information that may be much more difficult to obtain.  And 
so again, that would be our objective.  And obviously, we're willing to sit down, be happy to sit down with you to talk 
about specific procedures. 

SEN. LEVIN:  We were told by, I think, one of our colleagues a week ago or so that there's a list of items in the 
rules of evidence which are not practical to be followed.  Is there such a list that's already been created?  Do either of 
you know? 

ATTY GEN. G0NZALES:  I'm not aware -- I'm not aware of such a list, Senator.  I do know that obviously we've 
looked very hard at the Uniform Code of Military Justice and to look to see what makes sense, what continues to make 
sense in fighting -- in bringing to justice al Qaeda, and what things should change in order to successfully prosecute -- 

SEN. LEVIN:  But is there a list of items? 

ATTY GEN. GONZALES:  Sir, I'm not aware of a specific list that you're referring to. 

SEN. LEVIN:  All right.  Well, I'm not -- I think it was referred to here by one of our colleagues. 

Secretary England, are you familiar with -- 

MR. ENGLAND:  No, sir, I'm not. 

SEN. LEVIN:  If you could check it out?  If there is such a list, could you -- 

ATTY GEN. GONZALES:  Sir, there may be a list. 

SEN. LEVIN:  -- share it with us?  Would you share it with us? 

ATTY GEN. GONZALES:  I'll be happy to see what we can do, sir.  

SEN. LEVIN:  Attorney General Gonzales, in your prepared statement you say that military commissions must 
permit the introduction of a broader range of evidence, including hearsay statements, because many witnesses are likely 
to be foreign nationals who are not amenable to process, and other witnesses may be unavailable because of military 
necessity, incarceration, injury or death.  Would you agree that legislation should allow or require the presence of a wit-
ness, if that witness is available, instead of using hearsay? 

ATTY GEN. GONZALES:  Sir, it depends on what you mean, "if the witness is available." 

SEN. LEVIN:  Well, you gave examples of where, you know, witnesses may not be available.  You talk about in-
carceration.  Say incarcerations in our jail.  Should that person be presented? 

ATTY GEN. GONZALES:  I think that would be an instance where I think it would be more difficult, certainly, to 
argue this person is not available.  I'm talking about someone who is in a foreign country and we cannot reach. 

SEN. LEVIN:  So you would prefer the presence of a witness to hearsay. 

ATTY GEN. GONZALES:  Absolutely, sir.  But again, if it means we take one of our soldiers off the front lines, I 
question whether or not that's the right approach that this Congress should be considering. 

SEN. LEVIN:  My time is up.  Thank you very much, both of you. 

SEN. WARNER:  Senator Inhofe? 
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SEN. JAMES INHOFE (R-OK):  Thank you, Mr. Chairman.  And as I've said before, I respect the judgment of you 
as chairman and the majority members of this committee to hold these hearings, although my feeling is it's premature 
and we should not even be having this hearing today.  Senator Levin in his opening remarks referred to information that 
we're working on as work in progress or leaked information.  I would prefer to have something in front of me that con-
forms to the successes that we've had in the commissions and tweaked to take care of the problem with the United 
States Supreme Court. 

So I really don't have any questions for you.  I just would like to have you keep in mind as you continue with this -- 
as one member of this committee who doesn't believe we should be doing this and yet I realize we have to come up with 
something -- that you keep in mind that my wishes would be we want to make sure that the president is able to effec-
tively and successfully execute this next generation international war.  I want to equip and protect our military as it car-
ries out the war.  I want to enact legislation that is designed to  help us win.  I want terrorists destroyed and locked up 
for good. Senator (Cornyn ?) brought up something on the courts of the world in a previous hearing.  I agree with that.  
He said that I don't trust our national interests in security in some of the hands of -- in the hands of some of these na-
tional courts.  

I'm interested in terms of the attorney-client privileges that -- I want to make sure that we have everything in place 
here in Congress to make sure that the attorney-client privileges are not given to the detainees, at least not to the extent 
that they be to American citizens. 

As far as the right to trial of terrorists, I know the UCMJ Article 10 requires immediate steps to be taken to charge 
and try detainees, and if not, release them.  On the other hand, we know that the 3rd Geneva Convention allows coun-
tries to hold POWs until the end of the conflict, and it doesn't require a trial.  I kind of agree to something that Senator 
Clinton said during the last hearing.  She said, you know, hey, we can just hold them, we don't have to try them. 

The right to classified information, I just feel that -- still have to be convinced that the terrorists will truly be pre-
vented from seeing or hearing classified information.  I think you made that pretty clear in your opening remarks, both 
of you.  And so I -- but I concur in that.  So. 

I guess in summary, I just think that if we would take what I think has been working well up to now, put that down, 
figure out a way to offset the objections that came in the Supreme Court ruling and get on with this thing. 

Thank you, Mr. Chairman. 

SEN. WARNER:  Senator Dayton. 

SEN. MARK DAYTON (D-MN):  Thank you, Mr. Chairman. 

Mr. Attorney General, in your written statement, page 7, you say, quote, "It is fair to say that the United States mili-
tary has never before been in a conflict in which it applied Common Article 3 as the governing detention standard" -- 

ATTY GEN. GONZALES:  Against international terrorists. 

SEN. DAYTON:  Well, that's not what your statement says, sir. 

ATTY GEN. GONZALES:  That's my statement, sir. 

SEN. DAYTON:  All right.  And so now the Supreme Court's ruling, you concur, extends that requirement?  

ATTY GEN. GONZALES:  Sir, I believe -- I believe the Supreme Court has told us that Common Article 3 does 
apply to United States' conflict with al Qaeda.  And now we need -- now the Congress and the president need to decide 
what does that mean for the United States moving forward. 

I happen to believe, as I indicated in my opening remarks, that there is a degree of uncertainty because some of the 
language in Common Article 3.  I personally feel that we have an obligation for those folks who are fighting for Amer-
ica to try to eliminate that uncertainty as much as we can.  And one way to do that is to define what our obligations are 
under Common Article 3 by tying it to a U.S. constitutional standard, which was recognized by Congress in connection 
with the McCain Amendment and the Detainee Treatment Act. And so I -- that is the proposal of the administration. 

SEN. DAYTON:  Mr. Secretary, your directive that you issued on July 7th of this year -- I'm summarizing here, but 
it confirms DOD's obligation to comply with Common Article 3, it makes it clear that Department of Defense policies, 
directives, executive orders and doctrine already comply with the standards of Common Article 3.  When the judge ad-
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vocate generals of the armed forces were asked about this directive at one of our hearings on July 13th, Admiral 
McPherson stated, quote, "It created no new requirements for us.  

 We have been training to and operating under that standard for a long, long time."  General Romig stated, "We 
train to it; we always have." Is that an accurate reflection of both your directive and your understanding of prior training 
and procedures? 

MR. ENGLAND:  Senator, yes, it is.  The fact is in my July 7th letter I had commented that it was my understand-
ing that aside from the military commission procedures, that all the orders, policies, directives are already in compliance 
with Common Article 3.  And I then ask everyone throughout the Department of Defense to look at their own proce-
dures, policies, et cetera that they were implementing and to provide and enter back to the department to reaffirm that 
they were, indeed, in compliance with Common Article 3.  At this point, we've had responses from, oh, perhaps three-
quarters of all the entities within the department.  And they have all complied in the affirmative, and I expect that the 
rest of the department will also apply (sic) in the affirmative, but we have not heard back from everybody at this time, 
Senator. 

SEN. DAYTON:  Okay.  Well, I'm -- 

ATTY GEN. GONZALES:  Senator, may I add something, if you don't mind? 

SEN. DAYTON:  Yes, sir. 

ATTY GEN. GONZALES:  It's my understanding -- and obviously the deputy secretary would know much better 
than I, but reading the transcript when the JAGs were up before this committee, I think they all said we train to Geneva.  
They didn't say that they trained to Common Article 3.  They said they train to the standards of Geneva, which are 
higher than Common Article 3.  And I believe that at least one of the JAGs responded when asked are there any manu-
als or booklets or anything relating to Common Article 3, the answer was no, because they don't train to Common Arti-
cle 3.  I think they train to something higher.  And so, when you ask them, well, what is -- what are your obligations, 
what is the standard under Common Article 3, I don't think they can give you an answer. 

SEN. DAYTON:  Sir, if they train to a higher standard, then all the better, it seems to me.  And I'm, you know, glad 
to clarify that, also clarify your written statement here because, I mean, I just was very surprised that you would say that 
we've never before been in a conflict and we should have applied United States military Common  Article 3 as the gov-
erning detention standard, including conflicts against irregular forces such as the Viet Cong and those in Somalia and 
other places.  So I think that's an important clarification.  I thank you for that. 

ATTY GEN. GONZALES:  Thanks for the opportunity. 

SEN. DAYTON:  Thank you.  May I ask you also, Mr. Attorney General, in your -- 

SEN. WARNER:  Let me interrupt. 

Have you had sufficient opportunity to correct what you feel is an omission in that statement? 

ATTY GEN. GONZALES:  I have.  Thank you.  Thank you, Mr. Chairman. 

SEN. WARNER:  Fine.  Thank you. 

SEN. DAYTON:  Mr. Attorney General, in your -- in your testimony you stated, if I'm quoting you correctly, that 
we -- you don't want to allow the accused to escape prosecution.  And I would certainly concur with that statement.  We 
were also told -- and I'm not an attorney. So forgive me here.  But the Judge Advocate Generals told us that even if 
somebody for any reason cannot be prosecuted, they can be detained indefinitely until the cessation of hostilities.  That's 
explicitly provided for in the Geneva Convention, and that's, you know, standard practice elsewhere. 

So, I just wanted to clarify, because I think not yourselves there, but others around this subject have created a false 
impression that if these individuals can't be prosecuted, then they're going to be released back to their countries or into 
the general population. Is that -- ? 

ATTY GEN. GONZALES:  That is an -- that is an excellent point, Senator.  This was -- this was another -- again, 
another issue that was raised when the JAGs were last here.  I think Senator Graham is the one that actually pointed it 
out in connection with an exchange with Senator Clinton.  Clearly, we can detain enemy combatants for the duration of 
the hostilities.  And if we choose to try them, that's great.  
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 If we don't choose to try them, we can continue to hold them. 

SEN. DAYTON:  Well, you're correct.  I should have properly credited my colleague, Senator Clinton, for pointing 
that out, and it brings up the old adage that, you know, if you take it from one person, it's plagiarism, from many people, 
it's research.  So I -- I'm glad you clarified that. 

There was an article in last Friday's Washington Post that talks -- it leads off, "An obscure law approved by Repub-
lican-controlled Congress a decade ago has made the Bush administration nervous that officials and troops involved in 
handling detainee matters might be accused of committing war crimes and prosecuted at some point in U.S. courts.  
Senior officials have responded by drafting legislation that would grant U.S. personnel involved in the terrorism fight 
new protections against prosecution for past violations of the War Crimes Act of 1996.  That law criminalizes violations 
of the Geneva Conventions governing conduct in war." 

Is that part of your formal proposal to the Congress in this matter, or is that going to be made part of this proposal? 

ATTY GEN. GONZALES:  It will be made part of the proposal.  And I think here we have agreement with the 
JAGs, and that is, that there should be certainty.  If you're talking about prosecution for war crimes, there should be cer-
tainty, and the legislation should include a specific list of offenses so everyone knows what kinds of actions would in 
fact result in prosecution under the War Crimes Act. 

SEN. DAYTON:  Would.  But you're -- as I understand this, if this article's correct, you're talking about a retroac-
tive immunity provided for prior possible violations committed -- 

ATTY GEN. GONZALES:  Senator, that is certainly something that is being considered.  Again -- and that's not 
inconsistent with what is already in the Detainee Treatment Act when it talks about providing a good faith defense for 
those who've relied upon orders or opinions. And it seems to us that it is appropriate for Congress to consider whether 
or not to provide additional protections for those who've relied in good faith upon decisions made by their superiors, and 
that's something, obviously, that I think the Congress should consider. 

SEN. DAYTON:  My time's expired.  

Thank you, Mr. Chairman. 

SEN. WARNER:  Thank you very much. 

Senator McCain. 

SEN. JOHN MCCAIN (R-AR):  Thank you, Mr. Chairman.  I want to thank the witnesses for being here, and I 
want to thank them for literally thousands of hours of work that's been done by them and their staffs in trying to fix the 
problems that exist and comply with the Supreme Court decision.  And I appreciate very much their efforts. 

Secretary England, it was eight months ago that we passed the law requiring for interrogation techniques to be in-
cluded in the Army Field Manual.  It's time we got that done, Mr. Secretary.  I know we have come close on several 
occasions.  It's not right to not comply with the law for eight months, which specifically says that interrogation tech-
niques have got to be included in the Army Field Manual.  And second of all, it's a disservice to the men and women in 
the field who are trying to do the job.  I mean, they should have specific instructions, and it was the judgment of Con-
gress and signed by the president that we should do that. 

Now, I hope that I can -- and we have been working with you, and I hope that you will be able to accomplish this 
sooner, rather than later.  Can we anticipate that? 

MR. ENGLAND:  Yes, you can, Senator.  I mean, in the meantime, we have gone back to the prior field manual, 
so, I mean, we are definitely in compliance today with that field manual.  But we did want to expand.  I mean, you're 
absolutely right.  We do need to do that, and we will work to bring that to a conclusion.  And we'll work with you, sir.  

SEN. MCCAIN:  Thank you.  I hope we can do that as soon as possible.  Eight months, I think, is a sufficient pe-
riod of time. 

Mr. Attorney General, I have -- respectfully disagree with your testimony where you say we don't train specifically 
and separately to Common Article 3, and the United States has never before applied Common Article 3.  I was present 
at that hearing, and the question that was asked of the JAGs -- and I'd like to point out again, for the record, the reason 
why we rely on the JAGs is because they're the military individuals, in uniform, who have been practicing the UCMJ 
and these laws, and they're the -- will be the ones that are going to be required to carry out whatever legislation we pass. 
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So we obviously -- and we admit they're not all perfect.  We have Senator Graham on this committee to prove that.  
(Laughter.) 

But the fact is, we do rely on them to a great degree. 

And Mr. Attorney General, the JAGs were asked about Common Article 3, and I quote Admiral McPherson.  He 
said, "It created no new requirements for us."  He said, "We have been training to and operating under that standard for 
a long, long time."  And General Romig said, "We train to it.  We always have.  I'm just glad to see that we're taking 
credit for what we do now."  And I have had conversations where they say they are training to Common Article 3. 

So I hope you will engage them in some dialogue, so we can clear up your statement here. 

Please respond, sir. 

ATTY GEN. GONZALES:  Sir, I may be mistaken, but whether or not you're -- I am mistaken about the previous 
testimony, I do know that they believe -- at least -- 

SEN. MCCAIN:  Okay. 

ATTY GEN. GONZALES:  -- at least from them telling me -- is they believe we need clarification about what our 
obligations are under Common Article 3.  They may be training to Common Article 3, but they believe -- they -- that it 
would be wise to have additional clarification about what that means. 

SEN. MCCAIN:  Okay.  I don't want to parse with you, but here's the -- here's a quote from the hearing.    

"General Black, do you believe that Deputy Secretary England did the right thing, in light of the Supreme Court de-
cision, in issuing a directive -- DOD to adhere to Common Article 3?  And in so doing, does that impair our ability to 
wage the war on terror?"  

General Black -- "I do agree with reinforcing the message that Common Article 3 is the baseline standard.  And I 
would say that at least in the United States Army, and I'm confident in the other services, we've been training to that 
standard and living to that standard since the beginning of our Army and will continue to do so." 

Admiral McPherson created no new requirements for us.  As General Black has said, we've been trained to an oper-
ating -- well, pretty specific about it.  And I've had conversations with him.  So we may have a difference of opinion, 
but I'm sure we can get through it. 

ATTY GEN. GONZALES:  I think what's important, again, is I think there is -- perhaps I'm mistaken, and I will 
admit to that.  But, again, the important point, I believe, is that, nonetheless, they believe we need clarification as to 
what Common Article 3 requires. 

SEN. MCCAIN:  Thank you.  A draft of the proposal that we've been all referring to -- it's on various web sites, et 
cetera -- indicates that statements obtained by the use of torture, as defined in Title 18, would not be admissible in a 
military commission trial of an accused terrorist. 

Mr. Attorney General, do you believe that statements obtained through illegal, inhumane treatment should be ad-
missible? 

ATTY GEN. GONZALES:  Senator -- well, again, I'll say this.  The concern that I would have about such a prohi-
bition is what does it mean?  How do you define it?  And so I think if we could all reach agreement about the definition 
of cruel and inhumane and degrading treatment, then perhaps I could give you an answer. 

I could foresee a situation where, depending on the situation, I would say no, it should not be admitted.  But de-
pending on your definition of something that's degrading, such as insults or something like that, I would say that infor-
mation should still come in. 

SEN. MCCAIN:  Well, I think that if you practice illegal, inhumane treatment and allow that to be admissible in 
court, that would be a radical departure from any practice that this nation -- 

ATTY GEN. GONZALES:  Sir, I don't believe that we're currently contemplating that occurring.  I don't believe 
that would be part of what the administration is considering.  

SEN. WARNER:  Go ahead, John. 
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SEN. MCCAIN:  I might add that the JAGs this morning testified before the Judiciary Committee that coerced tes-
timony should not be admissible.  How do you feel about that? 

ATTY GEN. GONZALES:  Sir, again, our current thinking about it is that coerced testimony would not come in if 
it was unreliable and not probative.  Again, this would be a judgment made by the military judge, again, certified mili-
tary judge, and it would be quite consistent with what we already do with respect to combatant status review tribunals.  
And this was reflected in the Detainee Treatment Act that evidence that was coerced could be considered and is being 
considered so long as it's reliable and probative. 

SEN. MCCAIN:  I assume that the Department of Justice has produced their analysis of the interrogation tech-
niques permitted under the Detainee Treatment Act.  Is that true? 

ATTY GEN. GONZALES:  We have provided legal advice, yes, sir. 

SEN. MCCAIN:  So -- but in your statement you want Congress to do that? 

ATTY GEN. GONZALES:  I'm sorry, Senator. 

SEN. MCCAIN:  In your statement, "Congress can help by defining our obligations under Section 1 of Common 
Article 3." 

ATTY GEN. GONZALES:  Clearly, sir, I think it would be extremely helpful to have Congress, with the president, 
define what our obligations are under Common Article 3.  It is quite customary for the United States Congress, through 
implementing legislation, to provide clarity to terms that are inherently vague in a treaty.  And so this would be another 
example.  I think that makes sense. 

SEN. MCCAIN:  All right, on this issue of inhumane treatment, I think we're going to have to -- my time has long 
ago expired -- have an extended discussion about that aspect of this issue, Mr. Attorney General.  And I want to thank 
both you and Secretary England for the hard work you've done on this issue.  

I thank you, Mr. Chairman. 

SEN. WARNER:  (Off mike.) 

SEN. MCCAIN:  Well, I did mention to Secretary England I hoped that we could get the field manual done, since 
it's been eight months since we passed the law. 

MR. ENGLAND:  Mr. Chairman, I responded affirmatively. 

SEN. WARNER:  Good.  I just wanted to make the record reflect that. 

MR. ENGLAND:  Yes, sir. 

SEN. WARNER:  Senator Clinton. 

SEN. CLINTON:  Thank you, Mr. Chairman. 

And welcome, General Gonzales, Secretary England. 

Secretary England, I appreciate very much your being here, because I think it is important, and I assume you agree, 
to have our civilian leadership testify before this committee. 

MR. ENGLAND:  Yes, I do. 

SEN. CLINTON:  Secretary England, I'm not sure you're aware, but the leadership of this committee, Chairman 
Warner, formally invited Secretary Rumsfeld to appear before us in an open hearing tomorrow, alongside General Pace 
and General Abizaid, because of the pressing importance of the issues to be discussed; namely, Iraq, Afghanistan, the 
Middle East, our country's policies affecting each of those areas. 

Unfortunately, Secretary Rumsfeld has declined to do so.  He has instead opted to appear only in private settings.  I 
understand yesterday he appeared behind closed doors with the Republican senators.  I'm told tomorrow he will be ap-
pearing again behind closed doors with all senators. 

But I'm concerned, Mr. Secretary, because I think that this committee and the American public deserve to hear from 
the secretary of Defense.  We're going to be out in our states for the recess. Obviously these matters are much on the 
minds of our constituents.  And I would appreciate your conveying the concern that I and certainly the leadership, which 
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invited the secretary to be here, have with his inability to schedule an appearance before this committee to discuss the 
most important issues facing our country. 

I appreciate your agreement that it is important to have our civilian leadership appear, and obviously we will look 
forward to having our military leadership tomorrow.  But I think it's hard to understand why the secretary would not 
appear in public before this committee, answer our questions, answer the questions that are on the minds of our con-
stituents. 

SEN. WARNER:  If you would yield, Senator, on my time, not to take away from yours.  You're accurate.  Senator 
Levin and I did, as we customarily do, wrote the secretary, as well as the chairman of the Joint Chiefs and General Abi-
zaid.  The secretary made a special effort to get General Abizaid over here such that he could appear before the commit-
tee. 

It was the intention of myself as chairman that tomorrow's very important hearing focus on the military operations 
being conducted in Iraq and Afghanistan and the impact of other military operations by other countries in the theater of 
Israel, Lebanon and Palestine. 

I discussed with the secretary and at no time did he refuse to come up here.  I simply had to coordinate this with the 
leadership of the Senate, most importantly my leader, and he felt it would be desirable for the whole Senate to have a 
panel, consisting of the secretaries of State, Defense, chairman of the Joint Chiefs and General Abizaid.  And, given that 
option, the decision was made that we would do that one as opposed to both, given the secretary's schedule.  So I did not 
detract that from your time. 

SEN. CLINTON:  Well, Mr. Chairman, I appreciate the explanation. I think it is abundantly clear, however, to the 
members of this committee, as it is to countless Americans, that the secretary has been a very involved manager in the 
military decision-making that has gone on in the last five years.  And, in fact, in recent publications, there's quite a great 
deal of detail as to the secretary's decision- making; one might even say interference, second-guessing, overruling the 
military leadership of our country. 

And I, for one, am deeply disturbed at the failures, the constant, consistent failures of strategy with respect to Iraq, 
Afghanistan and elsewhere.  And I don't think that those failures can be appropriately attributed to our military leader-
ship. 

So although the secretary finds time to address the Republican senators, although he finds time to address us behind 
closed doors, I think the American people deserve to see the principal decision-maker when it comes to these matters 
that are putting our young men and women at risk.  More than 2,500 of them have lost their lives.  And this secretary of 
Defense, I think, owes the American people more than he is providing.  

So I appreciate the invitation that you extended, as is your wont.  You've worked very hard, I know, to create the 
environment in which we would have the opportunity to question the secretary. Unfortunately, he chose only to make 
himself available to us behind closed doors, out of view of the public, the press, our constituents, our military and their 
families.  And I think that is unfortunate. 

SEN. WARNER:  I would only add that we have under consideration a press conference following his appearance 
before the senators tomorrow.  And further, we have under discussion, as soon as the Senate returns in September, an 
overall hearing on many of the issues which the distinguished senator from New York raises.  

SEN. CLINTON:  I thank you, Mr. Chairman. 

SEN. WARNER:  Thank you very much. 

SEN. CLINTON:  Attorney General Gonzales, I want to follow up on the line of questioning from Senator McCain, 
because I'm frankly confused.  You testified with respect to Common Article 3, and I think we have clarified that per-
haps your statement was not fully understood, because you stated the U.S. military had never before been in a conflict in 
which it applied Common Article 3 as the governing detention standard. 

You acknowledge, however, that we have frequently applied the higher standard of the Geneva Conventions to 
regular and lawful combatants who are captured as prisoners of war.  And, in fact, you agree with the JAGS who ap-
peared before us that that is the standard that our military trains to. 
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Now, why not then apply the higher standard?  Why go seeking another standard?  Apply the standard to which we 
are already training our troops rather than trying to come up with a different, perhaps lower standard, that would provide 
for less protective treatment of detainees? 

ATTY GEN. GONZALES:  Senator, that is certainly a policy decision that one could adopt.  The court, however, 
did not say that all of the protections of Geneva apply to our conflict with al Qaeda.  The court simply said that Com-
mon Article 3 applies to our conflict with al Qaeda. 

And that's the problem or issue or challenge that's been created as a result of the Hamdan decision.  And that's what 
we're trying to do in this legislation is trying to address that particular issue that's been created as a result of that deci-
sion. 

SEN. CLINTON:  Do you anticipate the legislation will include United States citizens as enemy combatants? 

ATTY GEN. GONZALES:  No, ma'am.  First of all, with respect to procedures under Military Commission Order 
1, there was never any question that it would not apply to trials of American citizens.  And I can say with confidence 
that there is agreement within the administration that the commission procedures that we would have Congress consider 
would not relate to American citizens.  

SEN. CLINTON:  Now, I know that we keep coming back to this distinction that seems to be at the heart of the 
disagreement over the treatment of these people, whatever we call them.  And some in the administration, as I under-
stand it, have argued that there should be a distinction between unlawful enemy combatants, those who act in violation 
of the laws and customs of war, and so-called lawful enemy combatants, who might be, for example, full members of 
the regular armed forces of a state party. 

How do those categories, the lawful enemy combatants, differ from what is commonly known as prisoners of war?  
Is there a difference between a lawful enemy combatant and a prisoner of war? 

ATTY GEN. GONZALES:  Yes, Senator, there is a difference.  I think if you're a prisoner of war, you get the pro-
tections under the Geneva Conventions that we normally think of with respect to the Geneva Convention.  And our sol-
diers are entitled to those protections because they fight according to the laws of war.  They carry weapons openly.  
They wear a uniform.  They operate under a command structure. And so they would be entitled to all of the protections 
under the Geneva Convention. 

But the Geneva Convention is a treaty between state parties. And, for example, the president made a determination 
that in our conflict with al Qaeda, the requirements of the Geneva Conventions would not apply because al Qaeda is not 
a signatory party to the Geneva Convention, and therefore they would not be entitled to all of the protections of the Ge-
neva Convention.  

 However, the president made a decision that nonetheless they would be treated humanely, consistent with the prin-
ciples of the Geneva Convention. 

The president also made a determination that with respect to the Taliban, they were -- Afghanistan was a signatory 
to the Geneva Convention.  However, because they did not fight according to the requirements of the Geneva Conven-
tion, that they would not -- they too would not be afforded the protections of prisoners of war under the Geneva Con-
vention. 

SEN. CLINTON:  Well, then, just to finish, you would then make the argument that during the Vietnam War, we 
would have treated a North Vietnamese prisoner different from a Vietcong prisoner? 

ATTY GEN. GONZALES:  I probably don't know what -- I'd hesitate to answer that question.  It's conceivable 
given their status.  My recollection about the governing or ruling government in that country makes it difficult for me to 
answer that question.  But it's conceivable, yes, ma'am. 

SEN. CLINTON:  Thank you. 

SEN. WARNER:  I'd like to invite Senator McCain to -- 

SEN. MCCAIN:  We didn't -- we didn't treat them differently. 

SEN. WARNER:  Thank you, Senator. 

Senator Lindsey Graham. 
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SEN. LINDSEY GRAHAM (R-SC):  Thank you, Mr. Chairman. 

This is a very interesting area of the law, and I think it's important we go over it because I was the one asking the 
questions of the JAGs of what you're trained to.  And I'll try the best I can, and please the legal people here that know 
this better than I do, just chime in if I get it wrong. 

But what we train our folks to do is when they capture someone on the battlefield, that they don't become a military 
lawyer; they're just a soldier.  And what we tell everybody in uniform, that if you capture somebody, apply POW Ge-
neva Convention standards to the captive.  Is that correct?  

MR./ATTY     :  Yes, sir. 

SEN. GRAHAM:  That is higher than Common Article 3.  Part of the POW Geneva Convention standards that 
Senator McCain probably knows better than anyone else is a reporting requirement.  If you're a lawful combatant -- and 
Mr. Attorney General, I think I disagree with your answer to Senator Clinton -- a lawful combatant is a POW.  And one 
of the things that we've tried to ensure in the Geneva Conventions is, as soon as someone is captured, the host country 
has an obligation to inform the international community that that prisoner has been captured and their whereabouts and 
their physical condition. 

I don't know how Senator McCain's family found out about him being captured, but everybody in his situation, the 
North Vietnamese, not exactly the best people to use as a model here when it comes to Geneva Convention compliance.  
But eventually, we were informed about who was in their capture. 

The problem we have as a nation, if you capture Sheikh Mohammed, do we want to tell the world within 48 hours 
we have him?  I would argue that we would not because it might compromise our war operations.  And I think what the 
JAGs were telling us is that from the soldier's point of view, don't confuse them.  Saddam Hussein was treated as a 
POW.  If we caught bin Laden tomorrow, if a Marine unit ran into bin Laden tomorrow, my advice to them would treat 
him as a POW. 

However, I do not believe that bin Laden deserves the status of POW under Convention Article 3.  Common Article 
3 applies to all four sections of the Geneva Convention, and Common Article 3 says this is the minimum standard we'll 
apply to a person in your capture regardless of their status. 

So I would argue, Mr. Chairman, that there is a significant distinction between a lawful combatant and an unlawful 
combatant, and our law needs to reflect that for national security purposes.  

But I'd also like to associate myself with Senator McCain.  How we treat people is about us.  Even if you're an en-
emy combatant, unlawful, irregular enemy combatant, I think the McCain amendment is the standard in which we 
should adhere to, because it is about us, not them. 

The problem we have is not the soldier on the front line who captures bin Laden, it's that when you turn him over to 
the CIA or military intelligence, the question becomes then, are the interrogations of unlawful enemy combatants bound 
or bordered by Common Article 3?  And I would argue, colleagues, that there is not one country in this world that con-
ducts terrorist interrogations using Common Article 3 standards, because that means you can't even say hello to them, 
hardly. 

The purpose of this endeavor is to get military commissions right with  Hamdan and right with who we are as a na-
tion.  So I'm going to be on the opposite side of you on classified information.  Reciprocity is the key  guiding light for 
me.  Do not do something in this committee that you would not want to happen to our troops.  The question becomes, 
for me, if an  American servicemember is being tried in a foreign land, would we want to have that trial conducted in a 
fashion that the jury would receive information about the accused's guilt not shared with the accused, and that person be 
subject to penalty of death?  I have a hard time with that. 

Telling the lawyer doesn't cut it with me either, because I think most lawyers feel an ethical obligation to have in-
formation shared with their client.  And I would ask you to look very closely at the dynamic of whether or not you can 
tell a lawyer something and the lawyer can't tell the client, when their liberty interest is at stake. I think you're putting 
the defense lawyers in a very bad spot. 

So the question may become for our nation, if the only way we can try this terrorist is disclose classified informa-
tion and we can't share it with the accused, I would argue don't do the trial.  Just keep him.  Because it could come back 
to haunt us. 

Exhibit IA103



Page 19 
HEARING OF THE SENATE ARMED SERVICES COMMITTEE SUBJECT: THE FUTURE OF MI 

And I have been in hundreds of military trials.  And I can assure you the situation where that's the only evidence to 
prosecute somebody is one in a million.  And we need not define ourselves by the one in a million. 

Now, when it comes to hearsay, there are 27, I think, exceptions to the military hearsay rule. I'm willing to give you 
more.  The  International Criminal Court does not have a hearsay rule, so the international standard is far different than 
the standard we have in federal rules of evidence and military rules of evidence.  But I think it would do us well as the 
country, serve us well as the country to set down and come up with a hearsay rule that has exceptions for the needs of 
the war on terror, not just ignore the hearsay rule in general. 

So I haven't asked one question yet.  I made a lot of speeches. And I'm sorry to take the committee's time up. 

I would end on this thought. 

SEN. WARNER:  Well, we'll give you a little extra time to ask one question. 

SEN. GRAHAM:  Well, this is very complicated.  It means a lot to all of us.  And we got a chance to start over. 

And Mr. Attorney General, Secretary England, I appreciate what you've done with Mr. Bradbury and others.  I'm 
very pleased with the collaborative process.  And here's where I think we've come to include.  The political rhetoric is 
now being replaced by sensible discussions. 

Mr. Attorney General, do you believe it is wise for this country to simply reauthorize Military Commission Order 1 
without change? 

ATTY GEN. GONZALES:  I think the product we're considering now is better. 

SEN. GRAHAM:  So the testimony that was given to the House by a member of the Department of Justice -- that it 
sounds good to me just to reauthorize Military Order 1 -- would probably not be the best course of conduct? 

ATTY GEN. GONZALES:  I think -- again, I think what we are considering now is a better product. 

SEN. GRAHAM:  Do you agree with the evolving thought that the best way to approach a military commission 
model is start with the UCMJ as your baseline? 

ATTY GEN. GONZALES:  That's what we have done. 

SEN. GRAHAM:  Okay.  I think we're making great steps forward.  I really, really do. 

And I couldn't agree with you more that when it comes to Title 18 -- now, the committee needs to really understand 
this.  If you're in charge of a detainee and you're a military member, two things govern your conduct, Title 18 and the 
UCMJ, I think it's Article 93.  It is a crime in the military to slap a detainee.  A simple assault can be  prosecuted under 
the UCMJ through Article 15, non-judicial punishment or a court-martial of a variety of degrees. 

What we don't want to happen, I think, is to water down the word "war crime."  We need to specify in Title 18 what 
is in bounds and what is not, because our people in charge of these detainees could be prosecuted for felony offenses.  

And, Mr. Attorney General, I think you're correct in wanting to give more specificity -- be more specific instead of 
just using Common Article 3.  And I'd like to work with you to do that. 

The last thing is inherent authority.  I had a discussion with you several months ago and I asked you a question in 
Judiciary Committee:  Do you believe that the Congress has authority, under our ability to regulate the land and sea and 
naval forces and air forces, to pass a law telling a military member you cannot physically abuse a detainee?  The 
McCain Amendment.  Do we have the authority to do that? 

ATTY GEN. GONZALES:  I think you do have the authority to pass regulations regarding the treatment of detain-
ees, yes sir, I do. 

SEN. GRAHAM:  We're making tremendous progress.  Thank you. 

SEN. WARNER:  Thank you very much. 

I see no colleagues on this side who have not had the opportunity to speak, so I now turn to Senator Collins. 

SEN. SUSAN COLLINS (R-ME):  Thank you, Mr. Chairman. 
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Secretary England, I'm trying to reconcile your actions in response to the court's decision with the testimony of the 
attorney general today.  In response to the court's decision, on July 3rd you issued an official memorandum which ap-
plied all aspects of Common Article 3 to detainees. 

Is that correct? 

SEC. ENGLAND:  That's correct. 

SEN. COLLINS:  And I applaud you for doing that and taking action quickly to comply with the Supreme Court's 
decision. 

Now, Mr. Attorney General, in your testimony today, you say that some of the terms in Common Article 3 are too 
vague.  You, for example, cite "humiliating and degrading treatment," "outrages upon personal dignity."  If it's too 
vague, how is it that Secretary England is able to apply those same standards to the treatment of detainees? 

ATTY GEN. GONZALES:  Well, I think that even though the secretary's actions were the correct actions, even the 
JAGs believe  that because now we're talking about prosecution for commission of a felony, there does need to be abso-
lute certainty -- or as much certainty as we can get in defining what it is -- what would constitute a violation of Common 
Article 3.  It's one thing to engage in conduct that may violate the UCMJ, it's another thing if that same conduct all of a 
sudden becomes a felony offense in which the Department of Justice is now involved in.  And I think we all agree, 
there's universal agreement that if there's uncertainty, if there's risk, we need to try to eliminate that uncertainty, we 
need to try to eliminate that risk. 

I think that there are certain actions that we all agree would violate Common Article 3:  murder, rape, maiming, 
mutilation.  No question about it. 

But there are some foreign decisions that provide a source of concern.  And the Supreme Court has said, in inter-
preting our obligations under the treaty, we are to give respectful consideration to the interpretation by courts overseas, 
and also to give weighty -- to give respectful consideration to the adaptation or the interpretation by other state parties to 
those words.  

 And so, what we're trying to do here, again, working with the JAGs, is trying to provide as much certainty as we 
can so that people are not prosecuted by the Department of Justice for actions that they didn't realize constituted a war 
crime. 

SEN. COLLINS:  Secretary England? 

MR. ENGLAND:  Senator, this has been a significant issue for the Department of Defense.  As a matter of fact, it 
was part of the discussion of the field manual in eight months, and part of that's all part of this discussion in terms of 
trying to define these terms.  And now it is very important, because while we have complied in the past and trained to it, 
it is now a matter of law.  And as a matter of law, there's consequences, because -- 

(To Att'y Gen. Gonzales)  Is it the War Crimes Act, Mr. Attorney General? 

ATTY GEN. GONZALES:  Right. 

MR. ENGLAND:  The War Crimes Act now makes U.S. personnel -- they can be prosecuted if they don't comply 
with Common Article 3.  So those words now become very, very important.  So, degrading treatment, humiliating 
treatment, that's culturally sensitive terms.  I mean, what is degrading in one society may not be degrading in another, or 
it may be degrading in one religion, not in another religion.  So -- and since it does have an international interpretation, 
which is generally frankly different than our own, it becomes very, very relevant.  So, it's vitally important to the De-
partment of Defense that we have legislation now and clarify this matter, because now that it is, indeed, a matter of law, 
it has legal consequences for our men and women and civilians who serve the United States government. 

SEN. COLLINS:  Mr. Attorney General, I want to follow up on a comment that Senator Graham made in his ques-
tioning of you.  He pointed out the dilemma of giving access to classified information to a detainee who's being brought 
to trial.  And he says what happens now is that if it were an American citizen who is a member of the armed forces and 
you needed to protect that information, then the trial doesn't go forward.  And Senator Graham suggested that in this 
case the result is that the detainee is not tried but simply held.  But I wonder if you're troubled by that outcome.  It 
seems to me if the result is that the detainee is held without trial for a non-ending amount of time, that that raises real 
concerns as well.  And I wonder if that's a fair outcome --  
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ATTY GEN. GONZALES:  Well, I -- I don't know -- 

SEN. COLLINS:  -- that results in him not having access to classified information if he doesn't get his time in court, 
and -- but he's held.  I mean, that's punishment -- 

ATTY GEN. GONZALES:  I don't know -- I don't know whether or not I can comment on whether or not it's a fair 
result.  I do know that at the end of the day I don't think the United States -- this administration, I don't Department of 
Defense and Deputy Secretary England can comment on this -- want to remain the world's jailers indefinitely.  

 Obviously, we hold people because we are engaged in a conflict with al Qaeda and there's a military necessity to 
hold people.  I think generally, the American people would like to see some kind of disposition sooner as opposed to 
later.  They don't want these people released, but if in fact they can be prosecuted for committing crimes against Amer-
ica, I think the American people would like to see that happen.  And so it may make sense to at least have that opportu-
nity available.  That's the whole reason we want to have military commissions. 

Obviously, there's a great deal of political pressure on this administration to close Guantanamo.  Well, we have to 
do something with the folks at Guantanamo.  We can return them back to their home countries.  Sometimes that's diffi-
cult to accomplish.  We can release them, but we can only release them if we're confident they're not going to come 
back and fight against America.  And we already know that there have been some instances where that has happened.  
And so that's a decision that is one that is very weighty and we have to exercise with a great deal of care. 

And so another alternative is to try to bring them to justice through military commissions.  And again, I think it 
would -- it's going to be an extraordinary case when we will absolutely need to have classified information to go for-
ward with the prosecution that we cannot share with the accused.  But I think it's something that we really ought to seri-
ously consider to have remaining as an option. 

And to get back to one final point for Senator Graham, we contemplate a provision in the legislation which would 
make it quite clear that the provisions of the military -- procedures of the military commissions would not be available -
- could not be used against anyone that the president or the secretary of Defense determined was a protected person un-
der Geneva, or a prisoner of war, or qualify for prisoner of war status under Geneva.  And therefore, if another country 
captured an American soldier and they said, "Okay, we're going to use your military commission procedures that you 
passed on this American soldier," well, according to the very terms of the military commission procedures that we're 
contemplating, they could not do that. 

SEN. COLLINS:  Thank you. 

SEN. GRAHAM:  Could I -- Mr. Chairman?  

SEN. MCCAIN:  Senator Nelson. 

(To Senator Graham)  Did you want -- 

SEN. GRAHAM:  I just wanted to respond to that comment, but I'll -- I'll defer. 

SEN. MCCAIN:  Do you mind, Senator Nelson? 

SEN. BENJAMIN NELSON (D-NE):  I don't mind. 

SEN. GRAHAM:  I guess what I was trying to say, only 10 percent or less, I believe, of the enemy combatants have 
been scheduled for military commission trial.  Is that correct? 

ATTY GEN. GONZALES:  To date.  But there's a reason for that, Senator. 

SEN. GRAHAM:  Well, I think there's a good reason.  Every enemy combatant's not a war criminal.  And I don't 
want us to get in a situation where every POW is a criminal.  If you're fighting lawfully and you get captured, you're 
entitled to being treated under Geneva Convention.  Every enemy combatant is not a war criminal.  So we don't want to 
get in the dilemma that you got to prosecute them and let them go, because that's not a choice that the law requires you 
to make. 

But once you decide to prosecute somebody, the only point I'm making, Mr. Attorney General, when you set that 
military commission up, it becomes a model, it becomes a standard.  And the question I have is that we have some Spe-
cial Forces people who are not in uniform that may fall outside the convention, that may be relying on Common Article 
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3.  That may be the only thing left to them in foreign hands. So what we do with irregular enemy combatants could af-
fect the outcome of our troops who are in the Special Forces field.  And that's what we need to think about. 

SEN. MCCAIN:  Senator Nelson. 

SEN. BENJAMIN NELSON:  Thank you, Mr. Chairman.  And I want to thank the witnesses as well for being here 
today to help us understand this effort to come into compliance with the Supreme Court decision and the importance of 
doing it in a lawful way in handling enemy combatants. 

Now, if my colleague from South Carolina is right that not every enemy combatant is a war criminal, and not every 
enemy combatant has to be tried, is it your opinion, Mr. Attorney General, that someone could be held for the duration, 
even though not tried, however long the duration is, even in a war against terror, as opposed to a more traditional war 
that typically has a beginning and, to date, has always had some sort of an ending?   

ATTY GEN. GONZALES:  Senator, not only is that my opinion; that is a principle that has been acknowledged by 
the Supreme Court. 

SEN. NELSON:  And so the only purpose of trying to have commissions, in effect, is to try people who are enemy 
combatants as an example, who we believe have committed war crimes; that we want to bring war crime prosecution 
against them and hold them as war criminals?  Is that correct? 

ATTY GEN. GONZALES:  Yeah, I -- it's an additional tool that I believe is necessary and appropriate for a com-
mander in chief during a time of war.  Yes, sir. 

SEN. NELSON:  Okay. 

Mr. Secretary, does your memo on Common Article 3 extend to contractors who are performing interrogations, as 
opposed to just simply members of the military who might perform interrogations of enemy combatants or people who 
are suspected of being enemy combatants?  In other -- outside contractors -- 

MR. ENGLAND:  Yeah -- 

SEN. NELSON:  -- non-uniformed individuals -- do they fall under Common Article 3 as well? 

MR. ENGLAND:  Senator, I will have to get back with you.  I mean, frankly, at the time I put out the memo, I 
wasn't thinking of contractors.  I was thinking people in the Department of Defense.  So -- 

SEN. NELSON:  And there wouldn't be any question about a translator, for example, but there could be a question 
about contractors, because wasn't that one of the questions in Abu Ghraib and other circumstances where there were 
others performing interrogations? 

MR. ENGLAND:  So, Senator, I will need to get back with that. 

SEN. NELSON:  Okay.  And then if we turn over any detainees to other governments -- let's say Pakistan or Af-
ghanistan -- are they subject to Common Article 3, for their protection? 

ATTY GEN. GONZALES:  Well, sir, we have an obligation not to turn them over to a country where we believe 
they're going to be tortured.  And we seek assurances, whenever we transfer someone, that in fact that they will not be 
tortured. 

SEN. NELSON:  So are we fairly clear or crystal-clear that in cases of rendition, that hasn't happened? 

ATTY GEN. GONZALES:  Well, of course, Senator, rendition is something that is not unique to this conflict -- 

SEN. NELSON:  Oh, no, I know. 

ATTY GEN. GONZALES:  -- not to -- (inaudible) -- this administration or this country. 

SEN. NELSON:  No, no, I'm not trying to suggest that.  I'm just trying to get clear -- 

ATTY GEN. GONZALES:  I cannot -- you know, we are not there -- (chuckles) -- in the jail cell in foreign coun-
tries where we render someone.  But I do know we do take steps to ensure that we are meeting our legal obligation un-
der the Convention against Torture and that we don't render someone to a country where we believe they're going to be 
tortured.  
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SEN. NELSON:  So we would want to see Common Article 3 applied in every situation where we may turn a de-
tainee over to another country. We would take every action we could be expected to take to see that they -- that that was 
complied with, or is that expecting more than we can commit to? 

ATTY GEN. GONZALES:  Well, sir -- I mean, the Supreme Court made no distinction in terms of military con-
tractors or military soldiers. The determination was that Common Article 3 applies to our conflict with al Qaeda. 

SEN. NELSON:  Thank you, Mr. Chairman.  Thank you for your answers. 

SEN. WARNER:  Thank you, Senator Nelson. 

We now have -- the next one is Senator Cornyn. 

SEN. JOHN CORNYN (R-TX):  Thank you, Mr. Chairman. 

Secretary England, General Gonzales, welcome, and thank you for being here today.  And let me congratulate the 
Department of Justice, Department of Defense on the diligence with which you've undertaken this challenge to try to 
address the concerns and the decision of the Supreme Court in the Hamdan case. 

My questions don't have so much to do with the nature of the trial, because, to me, that seems like that's the easiest 
part of this to deal with.  In courtrooms and cities and all across this nation, we have trials going on, civil and criminal 
trials; we have court-martial proceedings.  We kind of understand sort of the basic parameters of what a fair proceeding 
looks like, and the Supreme Court seemed to say -- or more than just seemed to say -- that it was appropriate that the 
general rules that would apply to a fair trial could be adjusted and adapted as appropriate to the nature of the military 
commission and the exigencies of trying individuals, unlawful combatants during a time of war. 

But I think that based on what Senator Graham sort of questions that he asked and the answers that you gave, I 
don't think that's that hard, and I think what the work that you -- that the administration has done, the proposals that 
have been discussed, we can do that. 

What concerns me the most is, when I look at the nature of the intelligence that's been obtained through interroga-
tion of detainees  at Guantanamo, it includes the organizational structure of al Qaeda and other terrorist groups; the ex-
tent of terrorist presence in Europe, the United States and the Middle East; al Qaeda's pursuit of weapons of mass de-
struction; methods of recruitment and locations of recruitment centers; terrorist skill sets, including general and special-
ized operative training; and how legitimate financial activities can be used to hide terrorist operations.  Those are the 
sorts of things that have been gleaned through interrogation of unlawful combatants at Guantanamo Bay. 

And if you agree with me -- and I'm sure you do -- that we ought to use every lawful means to obtain actionable in-
telligence that will allow us to win and defeat the terrorists, the question I have for you is, why in the world -- and not 
just you -- the question I would ask rhetorically is, why would we erect impediments to our ability to gain actionable 
intelligence over and above what is necessary to comply with the Supreme Court's decision in Hamdan?  

And while we've heard a lot of testimony during the course of these hearings about the nature of the proceeding 
that's required by the Supreme Court decision, what we haven't heard enough about, in my view, is what concerns that 
we should have about erecting additional impediments maybe not required by the Supreme Court decision but, if we're 
not careful, raising new barriers to our ability to get actionable intelligence. 

And I'd like to ask Secretary England if he would address that, and then Attorney General Gonzales. 

MR. ENGLAND:  Senator Cornyn, I'm listening, but I'm not aware of these additional barriers that we're construct-
ing. 

SEN. CORNYN:  Well, let me try to be clear.  There's been some suggestion -- and I think -- that the Geneva -- the 
Supreme Court held that the Geneva Conventions broadly speaking apply to al Qaeda. Senator Graham said, and in pre-
vious testimony I believe Attorney General Gonzales has addressed his belief that that is not true; even though Common 
Article 3 would apply, that Geneva Convention broadly speaking does not apply to confer POW status on al Qaeda. 

And what I'm speaking about particularly is Article 17 of the Third Geneva Convention says that prisoners of war 
who refuse to answer may not be threatened, insulted or exposed to unpleasant or disadvantageous treatment of any 
kind. 
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And what I'm concerned about is, if we somehow through an act of Congress in effect hold that unlawful combat-
ants like al Qaeda are entitled to protections such as Article 17 of the Geneva Convention, what that would do to our 
ability to gather intelligence if they could not be exposed to  unpleasant or disadvantageous treatment. 

I hope that helps clarify. 

MR. ENGLAND:  I guess my understanding is, is the legislation deals specifically with Common Article 3.  That 
is, it does not elevate to full POW status, so it deals with basically the law that was addressed in Hamdan; that is, that 
Common Article 3 applies, and that is what the nature of this legislation is.  So I'll let the attorney general expand, but I 
believe that we have limited this legislation specifically to Common Article 3 and the application of Common Article 3 
to military commissions.  

SEN. CORNYN (?):  That's my understanding as well. 

ATTY GEN. GONZALES:  Senator, you raise a very important point. We are engaged in an ongoing conflict.  A 
lot of people refer to procedures and proceedings of other tribunals that occurred after the conflict was over, when there 
was a lot less concern about access to classified information and sharing of information.  

 Clearly, in this kind of conflict, the gathering of information, of intelligence is critical.  It is so important.  It is one 
reason why we suggest that we not use or have Article 31 of the UCMJ as part of the procedures for military commis-
sions, which requires Miranda rights as soon as somebody's under suspicion of having committed some kind of crime.  
That makes no sense when you're on the battlefield and you want to -- you want to grab someone.  You know that al-
ready they're a suspect, but you need more information.  It's important to be able to question them.  And the notion that 
you'd have to read them their rights and give them lawyers at the outset, of course, makes no sense. 

But more to your point about the application of Geneva.  Clearly, I think that there are consequences that follow 
from a decision that al Qaeda should be afforded all the protections under Geneva.  It will affect our ability to gather 
information.  There's no question about that.  Clearly, the requirements of Common Article 3 place some limits, but 
they're limits very consistent with what the president has already placed upon the military since February of 2002.  And 
we believe that we can continue to wage this war effectively under Common Article 3, assuming that Congress provides 
some clarity about what those obligations are, because there are some words that are inherently subject to interpretation.  
And I think it makes sense, once again, to have Congress provide clarity about what our obligations are under Common 
Article 3. 

SEN. CORNYN:  General Gonzales, of course, Congress has spoken on the Detainee Treatment Act, providing ap-
propriate but limited judicial review for -- in a habeas corpus setting for these detainees.  Is it your -- is it your opinion 
that we can, consistent with the Supreme Court decision, if we were to apply the provisions of the Detainee Treatment 
Act, including the McCain amendment for treatment of detainees that provide proceedings for the trial of the -- of the 
detainees by military commission, as you have proposed, that that would be sufficient to comply with the concerns 
raised by the court? 

ATTY GEN. GONZALES:  Well, of course, the court -- the court really took no action with respect to -- when I 
say "the court" -- five members of the court, a holding of the Supreme Court of the United States, there were not five 
members of the court that said this particular provision is unconstitutional or unlawful.  What the court said, Mr. Presi-
dent, if you want to use procedures that are not uniform with the Uniform Code of Military Justice, you can't do that 
unless you -- there are practical reasons for doing so.  If you -- otherwise you have to use the procedures of the Uniform 
Code of  Military Justice, or have Congress codify what those procedures will be.  And so, you know, again, the Uni-
form Code of Military Justice is a creature of Congress.  If Congress wants to change that or use those procedures or 
deviate from those procedures, I think Congress has the authority to do so. 

SEN. CORNYN:  My last question has to do with the application of the Detainee Treatment Act to pending cases 
that are in the federal court system.  Obviously, Congress intended the Detainee Treatment Act would provide an exclu-
sive method of judicial review of habeas petitions emanating out of Guantanamo, but it was not expressly in the legisla-
tion applied to all pending cases.  Is it your judgment and recommendation to Congress that we apply in the course of 
the legislation that we file here -- whatever we pass that would apply to all pending cases, including the provisions of 
the Detainee Treatment Act? 

ATTY GEN. GONZALES:  That would be the recommendation of the administration, Senator.  We are currently 
burdened by hundreds of lawsuits for all kinds of matters relating to conditions of cells, conditions of recreation, the 
types of books that people can read. And so, again, we believe that the process that we had set up, the combatant status 
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review tribunal process, combined with the annual review boards, combined with review -- appeal up to the D.C. Cir-
cuit, we believe that these provide sufficient process to detainees.  And we believe that all of this litigation should be 
subject to the Detainee Treatment Act. 

SEN. CORNYN:  Thank you very much. 

Thank you, Mr. Chairman. 

SEN. WARNER:  (Off mike) -- colleagues will proceed after Senator Sessions to have another round.  

Senator Sessions at this time. 

SEN. JEFF SESSIONS (R-AL):  Thank you very much. 

You know, our JAGs say, well, we train to Common Article 3.  But I used to train soldiers in the Army Reserve, 
and I had to teach them the Geneva Conventions.  And what we were training to were for lawful prisoners of war.  We 
were training to people who complied with the Geneva Conventions, were entitled to the protections of the Geneva 
Conventions. 

Now, I just want to say, I respect the JAG officers.  I held a JAG slot for a short period of time, but I never had my 
Charlottesville training, so I don't claim to be anything like a legitimate JAG officer.  But I would just say that with re-
gard to these unusual areas, unlawful combatants who renounce all principles of warfare, who openly behead people, 
who take it as their right to kill innocent men, women and children to further their agenda, this is an unusual thing for 
the military to deal with.  And I think the president -- I'm just going to be frank.  I think the president had every right to 
call on his counsel and the Department of Justice to ask what authorities and powers he had, and I don't believe he was 
constrained to follow the Uniform Code of Military Justice in handling these. 

And Secretary England, would you agree with that? 

MR. ENGLAND:  Yes, sir, I agree with that. 

SEN. SESSIONS:  Mr. Attorney General, you've been in the middle of that.  Wouldn't you agree with that? 

ATTY GEN. GONZALES:  Well, certainly, Senator, based upon our reading of precedent and previous court deci-
sions, we believe the president did have the authority to stand up these commissions with these procedures, which pro-
vided much more process than any other commission process in history.  But the Supreme Court has now spoken in 
Hamdan. 

SEN. SESSIONS:  Well, I agree.  And I would just ask you, from my reading of it, it appears to me that the Su-
preme Court to reach the conclusion it did really had to reverse the existing authority of the U.S. Supreme Court Ex 
Parte Quirin.  

Would you agree with that? 

ATTY GEN. GONZALES:  Again, Senator, there are many aspects of the opinion that I would question and that I 
would love to have discussed -- 

SEN. SESSIONS:  Well, I'll just ask you this.  You believed, did you not, that these procedures complied with the 
Supreme Court authority in Ex Parte Quirin, and you attempted to follow Supreme Court authority when you set up 
these commissions, did you not? 

ATTY GEN. GONZALES:  No question about it, Senator, that lawyers at the Department of Justice and certainly 
in the White House believed that the president had the authority and that these procedures would be consistent with the 
requirements under the Constitution. 

Can I just say one thing, Senator? 

SEN. SESSIONS:  Yes. 

ATTY GEN. GONZALES:  I've heard a lot of people say, "Well, how could you be surprised, how could you guys 
get this wrong?"  You know, these are hard issues, and we were right all the way up until June 29th, 2006.  We had a 
D.C. Circuit opinion that said, "You're right, Mr. President." 

I also would remind everyone that six of the eight justices wrote in that case -- six of the eight -- there was 177 
pages worth of analysis.  So for those people who say this was such an easy issue, I beg to differ.  If you look -- it's easy 
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to criticize after the fact, but these were very, very hard issues, and assuming that Justice Roberts would have stayed 
with his position on the Supreme Court -- as you know, he voted on the D.C. Circuit opinion -- it would have been a 5 
to 4 decision. 

This is a very tough, very close issue. 

SEN. SESSIONS:  Well, I couldn't agree more, and I just don't think the president and the Department of Justice or 
Department of Defense needs to be hung out there suggesting that you're way off base.  It was a 5 to 4 opinion, very 
complex, and even then, it was not harshly critical of the Department of Justice.  It just set some standards that now 
we've got to figure out how to comply with.  

Now, let's talk about this Uniform Code of Military Justice. This is a trial procedure and sets the standards for 
treatment of American soldiers who have been charged with crimes; is it not?  I mean, this is a standard -- this is a man-
ual for trying soldiers who may have committed crimes, American soldiers. 

ATTY GEN. GONZALES:  And an overwhelming number of those crimes, as I believe to be the case, don't relate 
to crimes that are committed in battle or on the battlefield. 

SEN. SESSIONS:  Oh, absolutely.  Whether they committed assault or a theft or any of those things, are tried.  And 
we give them in many ways more protections than an American would get tried in a federal court for a crime in the 
United States of America. 

ATTY GEN. GONZALES:  There is no question about that, that the procedures and rights that are provided to our 
service men are greater in many respects than you or I would receive in an Article 3 court. 

SEN. SESSIONS:  We just can't transfer that to the trial of the Nazi saboteurs that were described in the Ex Parte 
Quirin case, many of whom were tried and executed in fairly short order by President Franklin Roosevelt -- or under his 
direction. 

Now, let's take the question of coercion.  The federal law on coercion in criminal cases -- that used to be my profes-
sion.  I spent more time prosecuting than I've done anything else in my professional career.  It is very, very, very strong.  
For example, if a police officer hears an alarm going off and someone running away, and he grabs him and says, "What 
were you all doing and who was with you?" And the guy says, "My brother, Billy," that would be stricken as a coercive 
statement because he was in custody of the police officer and he didn't know he didn't have a right not to answer. 

If a military officer questions a lower-ranking individual, they can -- they are protected from -- that's considered 
coercion because they may feel they have an obligation to answer that officer when they have a right not to give it. 

I remember the Christian burial speech where the officer got the murderer to take him to the body of the little girl 
by saying, "She's lying out there in the snow.  You ought to tell us where she is so we can get a Christian burial."  Five 
to four, the Supreme Court said that was an involuntary confession.  

All I'm saying -- and then you got the exclusionary rule.  That is not required by the Constitution to the degree that 
we give it in the United States, or any fair system of law.  Most nations do not create the exclusionary rule that says that 
if a soldier out on the battlefield improperly seized evidence, that that can't be utilized, or if a soldier apprehends some-
body in an -- on the battlefield, and they confess to being involved in terrorism, that that would violate coercion by our 
standards.  Surely, we're not going to make that excluded from evidence in a commission trial for a terrorist charge.  

ATTY GEN. GONZALES:  Clearly, Senator -- 

SEN. SESSIONS:  You see what I'm saying? 

ATTY GEN. GONZALES:  Yes, sir. 

SEN. SESSIONS:  So I want to be sure, when you study this language and you -- y'all are going to have to take the 
lead on it and think all this through.  But I'd like to say to you we need you to help us, because I have great confidence 
in the lawyer skills in the members of this committee and their commitment to doing the right thing, but we don't know 
all these details.  We haven't studied that 170-page opinion, I hate to tell you.  Some of them like to make us think we've 
all read it, but we haven't. 

And so I guess I'm calling on you to do that.  And let's be sure that these extraordinary protections that we provide 
to American soldiers and American civilians, because we live in such a safe nation that we can take these chances and 
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give these extra rights, that we don't give them to people who have no respect for our law and are committed to killing 
innocent men and women and children. 

ATTY GEN. GONZALES:  Senator, you've raised some good points.  I would urge the committee to also consider 
that as we talk about whether or not coerced testimony should come in -- and again would remind the committee that 
our thinking is -- is that if it's reliable and if it's probative, as determined by a certified military judge, that it should 
come in -- that if you say that a coerced testimony cannot come in -- if I'm a member of al Qaeda, every one is going to 
claim this evidence has been coerced.  And so then we'll get into, I think, a fight with respect to every prosecution as to 
what is in fact coerced and what is not coerced. 

SEN. SESSIONS:  And I guess questions of torture and things of that are what people think about when they think 
about coercion.  But if we just adopt the UCMJ, we'll pick up all these other things that I just mentioned that I'm not -- 
that will often be -- will often turn on the action of an Army soldier who's never been trained like a police officer.  And 
we have enough problems with police officers trying to do everything precisely right. 

And I just -- I think you'll work on this correctly.  I have good -- I have confidence in it.  And I think we need to 
understand these things before we attempt to alter what I'm sure you'll come up with.  

ATTY GEN. GONZALES:  But let me be clear about this, Senator. There is agreement about this -- is that evi-
dence derived from torture cannot be used. 

SEN. SESSIONS:  Yes. 

Thank you, Mr. Chairman. 

SEN. WARNER:  Let's -- Senator Talent. 

SEN. JAMES TALENT (R-MO):  Thank you, Mr. Chairman. 

My main concern through these hearings has been to make certain that our men and women have the ability to get 
the actionable intelligence that they may suspect is there. 

Now, as I understand it, we already prohibited cruel and inhumane punishment.  

 And the issue -- let me just sum it up -- is what about degrading tactics?  In other words, there may be tactics that 
are not cruel and inhumane but are degrading.  And you've indicated you'd like us to provide guidance, and everybody 
here has said we want you to provide guidance. 

What about if we came up with a list of what they could do?  In other words, structure the -- and I'm talking about 
interrogations now.  I'm not talking about trials afterwards, because there -- at least when you get to the trial point 
you've gotten the intelligence and you've acted on it from a military standpoint, so -- which is my main concern.  What 
about if, between you all and us here in the Congress, we came up with a list for our men and women about what they 
could do?  And they look at -- and you can play loud music.  You know, you -- you can, even if the -- even if culturally 
the prisoner would feel degraded, you can have an all-woman interrogation team -- you know, a list of things that you 
could do.  And then, perhaps, just say, look, if it's not on the list of things you could do, establish a process or a sign-off 
by somebody with some kind of oversight for other tactics that may or may not be degrading under the circumstances.  
If you'd answer that question, then also, if either -- maybe address if we did that, should the standard vary a little bit 
depending on how crucial the judgment is about the intelligence. Because I know, I -- personally I wouldn't -- I would 
want our people to push more into a gray area if they felt the intelligence was really crucial to saving American lives. 

ATTY GEN. GONZALES:  Well, of course, the idea that you propose regarding lists I think is obviously one that 
the -- that could be considered.  The concern I always have about lists is what you forget to put on the list, but you pro-
posed a possible solution, to provide a mechanism where additional items could be included on the list. 

I, for one, am worried about different base line standards.  We have already a base line standard under McCain:  the 
McCain amendment, or DTA.  And I think it may be wise to first consider whether or not that shouldn't also be the 
standard with respect to our obligation under Common Article 3, which ties it to a U.S. constitutional standard.  It 
would prohibit cruel, inhumane and degrading treatment that is prohibited under the 5th, 8th and 1th Amendment. 

Now, I don't know if that goes far enough, however, because you're talking about a task that is, in and of itself, still 
a little bit subjective.  And for that reason, because we're talking about  possible criminal prosecution under the War 
Crimes Act, I do think it makes sense, and I think the JAGs agree, that it is appropriate to have lists in the War Crimes 
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Act of those offenses, those activities, those actions which, if you do, you have violated the War Crimes Act and you 
can be prosecuted for a felony. 

So that sort of is our current thinking, Senator.  I'd be happy to -- we'd be happy to take back your your proposal 
and think about whether or not -- I mean, the benefits of it and whether or not there are other problems that I can't think 
of right now.  But our current thinking is, is that -- is perhaps what we intend to propose to the Congress is that, guys, 
let's just have one standard.  Everyone seems to be comfortable with the McCain standard, which is tied to a U.S. con-
stitutional standard.  

SEN. TALENT:  Are you certain that that standard would pass muster under Article 3 of the Geneva Convention?  
My understanding is that -- 

ATTY GEN. GONZALES:  Yeah, I am confident of that.  Not only that -- again, you know, having been -- not 
brought to task, but highlighted by Senator McCain that my recollection of the JAGs' testimony was incorrect -- my 
recollection of the JAGs' testimony was that they felt comfortable that the McCain standard fits nicely, neatly within our 
obligation under Common Article 3.  And I believe that to be true also. 

SEN. TALENT:  Well, I'll go back and check that too, because I thought that they believed more guidance was 
necessary on that point of what's degrading and what isn't.  Because it certainly seems logical to me to believe that there 
may be interrogation tactics that are cruel and inhumane that are not degrading. 

ATTY GEN. GONZALES:  I think that they believed we needed additional clarification, and certainly would wel-
come additional clarification through the McCain Amendment as a possibility. 

SEN. TALENT:  Of course, one of the problems with a list is that it's telling, you know, the enemy what we're go-
ing to do or not do, so they can prepare, but of course, it seems to me we're in that boat one way or the other.  So at least 
my concern now is that our interrogators feel comfortable enough that they don't draw back from something we would 
want them to do. 

MR. ENGLAND:  Senator, if I could make a comment here.  The McCain Amendment refers to the Army Field 
Manual as a part of law.  So earlier in this discussion, Senator McCain asked about the status of the Army Field Manual.  
And of course, that's what we've been dealing with these months, is trying to articulate better -- not a list per se, but to 
describe better for our men and women exactly what is permissible under the McCain Amendment, which, again, is 
grounded in the Constitution, so there's now a grounding in some of these terms that we didn't have before, and now 
we're trying to help interpret that for the men and women in the Army Field Manual. 

And we have been working on that on some time, because you can well imagine it's complex for us to do to also 
reduce this to words in the field manual.  But I expect that ultimately that perhaps, after we discuss this, that that, quote, 
"list" shows up in the Army Field Manual, not in the legislation per se.  

And I guess, Attorney General, I know your views of that, but -- . 

SEN. TALENT:  I think I just got blue-slipped.  And since I'm the last one, I'm not -- 

SEN. WARNER:  Go right ahead and get -- (off mike). 

SEN. TALENT:  Well, again, I just think it's very -- the attitude of our interrogators, I think, is very important, and 
I don't want them to be afraid that they're going to be hung out to dry for making a fair call under difficult circum-
stances.  

 And maybe that's just, Mr. Chairman, the commitment of everybody on this end of Pennsylvania Avenue and on 
the other end of Pennsylvania Avenue that we're just not going to do that; you know, that we're not going to -- for what-
ever reason, we're not going to hang these men and women out to dry if they make a reasonable call under difficult cir-
cumstances.  I don't want us to forego intelligence we should be getting because people are deterred in that way. 

SEN. WARNER:  I think that's a very fair statement, and I associate myself with that statement. 

SEN. TALENT:  Thank you, Mr. Chairman. 

SEN. WARNER:  Thank you. 

Senator Thune. 

SEN. JOHN THUNE (R-SD):  Thank you, Mr. Chairman. 
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Mr. General, Mr. Secretary, thank you for appearing today, and thank you for providing your insights. 

As has already been pointed out, these are very complex legal issues with lots of different bodies of law, from the 
more recently passed Detainee Treatment Act to the conventions to the UCMJ, which is why I think you had six differ-
ent people writing opinions in the Supreme Court when they looked at this. 

And not being a lawyer -- there are a number of lawyers on the committee, and obviously some great perspective 
and experience to bring to this issue.  And I know we count upon you to get this right within the legal framework and 
the parameters that have been established for us to operate within. 

As a non-lawyer, I would hope that, in looking at this issue, we can, at the end of the day, accomplish a couple of 
objectives what are -- that are consistent with principles that I think the people that I represent would like to see accom-
plished in this debate. 

First and foremost, my main concern in this -- and I think it's been voiced by others here -- is that the protection of 
our own men and women who serve beyond our shores and the types of risks and jeopardy we put them in if we don't 
have our house in order here, so that colleagues like our colleague, Senator McCain, and the treatment  that he endured 
when he was in detention for all those years, that's something we really want to avoid.  And that, first and foremost, I 
think, has got to be a guiding principle when we look at this issue. 

Secondly, that we do adopt treatment standards that reflect America's core values when it comes to respect for hu-
man rights.  And I think that's something that everybody probably is in general agreement on as well. 

And so those are sort of two guiding principles. 

And finally, as has been noted today as well, my concern would be that we -- in doing that, that when we accom-
plish these things, we not do it in a way that hamstrings our ability to acquire the intelligence that is necessary for us to 
prosecute and succeed and win the war on terror. 

And that seems to be the real issue here in coming up with the legal framework, is how best to accomplish that and 
yet enable the people who we're really relying on to get the information that's necessary for us to succeed in the war on 
terror are able to accomplish that objective. 

Secretary England, just -- it seems to me, too -- and I listened to this whole discussion about lawful and unlawful 
combatants, and there are different sort of standards that are in the Geneva Conventions to the DTA -- but Secretary 
England, in your opinion, within the Geneva Convention, is the definition of unlawful combatant adequately defined to 
encompass terrorist groups and how detainees from those groups are to be treated and the rights that they have under the 
convention?  

MR. ENGLAND:  Well, we know they are not prisoners of war.  So -- in my understanding -- and again, I'm not 
the lawyer on this, like yourself, Senator -- but my understanding is it does define unlawful combatant.  And Common 
Article 3 is common across all four Geneva Conventions.  So when you apply it -- I mean, I believe we do know how to 
apply Common Article 3 if it is properly defined. 

And so, as the attorney general stated earlier, what we have wrestled with, there are particular words, and particu-
larly the outages upon personal dignity and particularly humiliating and degrading treatment, which are very subjective. 

And so that is of concern, which is one reason it's very important that we have a legal basis for Common Article 3 
as we go forward, and the purpose for this legislation is hopefully to help clarify that.  So I believe when we have defin-
ing legislation for Common Article 3, then we will have an adequate basis to go forward in terms of applying Common 
Article 3 to unlawful combatants. 

ATTY GEN. GONZALES:  Senator, I think part of the problem we have is in 1949, the drafters and those who 
signed the Geneva Conventions did not envision this kind of conflict.  You know, we have a superpower like the United 
States taking on a terrorist group that's not really tied to a state actor. 

And so some of the provisions of the Geneva Convention, I think you have to ask yourself, do they continue to 
make sense?  And I think that's a legitimate question for the administration and for Congress. And I'm not talking about 
those provisions that relate to basic humane treatment.  Obviously those remain relevant today and very, very important, 
and something that we believe in, is consistent with our values. 
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But some of the provisions, quite frankly, it's hard to square with the kind of enemy that we deal with today.  And I 
know there have been discussions within the State Department.  I've testified about the fact that this is an issue we have 
wrestled with for years in the administration about; I mean, should there be a formal evaluation of the Geneva Conven-
tions? 

I want to emphasize very quickly, having made that statement, I'm not in any way suggesting a retreat from the ba-
sic principles of Geneva in terms of the humanitarian treatment.  I mean, obviously that remains eternal, and we need to 
continue it and we need to fight for  that.  But there are certain provisions that I wonder, given the times that we cur-
rently live in, and given this new enemy and this new kind of conflict, whether all the provisions continue to make 
sense.  

SEN. THUNE:  And my concern would be, with respect to the way our own men and women are treated, is for 
state actors and those that follow the conventions and rules of war, that we have standards that are fair and respectful of 
those basic human rights. 

But on the other hand, at the same time, I'm somewhat sympathetic to some of the comments that Senator Sessions 
was making that you aren't dealing with -- I don't think the terrorist organizations could care less about what kind of -- 
what we do here.  It doesn't mean anything to them.  When they -- if they've gotten possession of some of our people, 
they're going to treat them the same way they treat -- we've seen them treat them on our television screens and every-
where else, and that is to kill and destroy without conscience or remorse. And I think that's a very different standard.  
And so that's why I'm kind of getting at this whole distinction between lawful and unlawful combatants. 

ATTY GEN. GONZALES:  I agree with you.  I don't think al Qaeda -- I don't think their actions would change one 
bit depending on how we deal with people that we detain.  But, quite frankly, they're not the audience that we should be 
concerned about. 

SEN. THUNE:  Right. 

ATTY GEN. GONZALES:  There are expectations of the United States in terms of how we treat people, and so 
there are basic standards of humanity that need to be respected, irrespective of how brutal the enemy is. 

SEN. WARNER:  Would you like another question? 

SEN. THUNE:  Well, if I might, just one last question. 

I'd address this to Secretary England. 

Has there been any concern within the department that the legislation that's being considered will actually create an 
incentive for combatants that the United States will face in the future to ignore the laws of war, because either way, 
they're going to be treated as if they were legal combatants?  I'm saying that terrorist groups that might -- instead of fol-
lowing the conventions and rules of war, if they figure they're going to be treated as legal, lawful enemy combatants, as 
opposed to unlawful or terrorist organizations, I mean, is that a concern?  

ATTY GEN. GONZALES:  I don't think that that is a concern.  I mean, we are contemplating -- again, as I indi-
cated in response to an earlier question, a provision that makes it clear that if the president or the secretary of Defense 
determine you are a prisoner of war, so if you're fighting by the rules, you're not going to be covered under these pro-
ceedings.  And so I would hope that that would provide an incentive, quite frankly, for people to fight according to the 
laws of war so that they would receive all the protections under the Geneva Convention. 

SEN. THUNE:  Thank you, Mr. Chairman. 

SEN. WARNER:  Thank you, Senator. 

Gentlemen, we've had a good hearing, and I'm going to wrap up here very shortly. 

But I must say, I was quite interested, Senator Thune, in the question and answer, reply, and really the colloquy that 
you had with our distinguished panel of witnesses.  And I couldn't agree more. 

I remember the year 1949 very well.  (Chuckles.)  I spent a -- the last year of World War II in uniform, and had 
come out and actually had just joined the Marine Corps in 1949.  

 And nobody envisioned the situation that faces the world today and particularly those nations, which I'm so proud 
of our nation, fighting this war on terror.  And I think you're exactly right; that was never envisioned.  But there is lan-
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guage in that convention that I'm sure we're going to incorporate and follow because the court has spoken to it, the Su-
preme Court, and that's the law of the land.  And you and I as lawyers respect that. 

And that brings me to, as I look back over the work that we've done so far, and I look back at the UCMJ, that has a 
relatively small amount of statutory language and a considerable amount of codification of rules and so forth and a lot 
of presidential rule making. 

Now, how should we approach this statute?  Should Congress, given the importance of the Supreme Court decision 
and other things, adopt more legislative and less rule making? 

ATTY GEN. GONZALES:  That's a -- 

SEN. WARNER:  If you want to reflect on that, please do so.  I think it's something we should discuss further, the 
two of us and with other colleagues, as we go along. 

ATTY GEN. GONZALES:   All right, Mr. Chairman. 

SEN. WARNER:  So you see my point there? 

ATTY GEN. GONZALES:  No question about it.  I mean -- and obviously, that's probably always a discussion or 
debate with respect to a piece of legislation and how much flexibility or discretion to give the executive branch.  And 
obviously, when you're talking about discretion to the commander in chief in a time of war, that seems to make some 
sense.  Some people believe that the more that Congress codifies, the more likely it is to bulletproof it from a bad deci-
sion in the courts.  I think in this particular case, quite frankly, there are things that would be helpful to have codified, 
but there are certain areas, quite frankly, that I think leaving flexibility to the commander in chief through the secretary 
of Defense makes sense. 

And I think our thinking on it reflects that kind of balance, where, again, it's helpful to have some clarity, but also 
provide some flexibility to the secretary of Defense. 

SEN. WARNER:  All right.  At the moment, I share those views.  We want to establish the four corners, and the 
Constitution is very clear  that the president is the commander in chief.  Yet there is other provision, we make the rules 
with regard to the men and women of the armed forces.  

 So somewhere in between those two constitutional provisions is our challenge. 

But I'm enormously pleased with this hearing.  I think we've made great progress, and I commend both of you. 

And I wonder if you'd like, for purposes of the record, to have the names of those individuals who accompanied 
you here today and who presumably have worked hard on this included in this record. 

ATTY GEN. GONZALES:  Thank you, Mr. Chairman.  I'm accompanied -- you well Mr. Steve Bradbury, who's 
the acting assistant attorney general for the Office of Legal Counsel.  And he and his team -- and he's got a strong, able 
team -- have been really at the forefront of the drafting and negotiation. 

SEN. WARNER:  Around the clock, seven days a week. 

ATTY GEN. GONZALES:  I'm also here with Kyle Sampson, my chief of staff, and Will Moschella, who is my 
legislative director, as well as Tasia Scolinos -- I don't know if she's still here -- who is head of my Public Affairs Of-
fice. 

SEN. WARNER:  (Inaudible.)  That's true. 

ATTY GEN. GONZALES:  Thank you, Mr. Chairman. 

SEN. WARNER:  Thank you very much. 

And Secretary England. 

MR. ENGLAND:  Who's been working all the hard work every day and literally eery night and every weekend is 
Mr. Dan Dell'Orto, who has been working with all the folks in the Department of Justice but also all the people in the 
Department of Defense. 

I do want to comment, Mr. Chairman, that we have had the general counsels from all of our services.  We've had 
the JAGs.  We've had our service chiefs.  We've had our service secretaries.  We've had staff within the department, the 
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General Counsel's Office.  And Mr. Dan Dell'Orto has been coordinating all of that, along with -- by the way, all of our 
combatant commanders have been involved in all this.  So we have been fully vetting and coordinating all these discus-
sions, all these iterations as we have gone along.  And Mr. Dan Dell'Orto's been  doing a wonderful job in the Depart-
ment of Defense, and I do thank him and his team for that great effort. 

SEN. WARNER:  Thank you very much.  And we thank you, recognizing that you're not a lawyer, but you've done 
your very best and think you've held your own quite well. 

MR. ENGLAND:  Thank you. 

SEN. WARNER:  Not too late to get that degree.  (Laughter.) 

MR. ENGLAND:  It's far too late, Mr. Chair.  (Chuckles.) 

SEN. WARNER:  Well, you've got a little extra time.  (Laughter.) 

Senator Byrd came to the United States Senate and was a senator and went to night law school for a number of 
years and got his law degree. 

Thank you very much.  The hearing is now concluded, and we shall have further hearings of this committee on this 
important subject. (Strikes gavel.) 

Thank you, guys.   
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